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186-308A-4-l
appointed the guardian of a resident
incompetent; providing an effective date.
41 Be It Enacted by the Legislature of the State of Florida:
Section l.

Section 732.207, Florida Statutes, is

amended to read:
732.207

Amount of the elective share.--The elective

91 share shall consist of an amount equal to 30 percent of the
101

fair market value on the date of death of all assets referred

11

to in s. 732.206, computed after deducting from the total

12

value of the assets:

13

ill

All valid claims against the estate paid or

14 I payable from the estate; and
151

(2)

All mortgages, lien3 or security interests

161

thereon.

18

amended to read:

17

19

Section 2.
733.2123

Section 733.2123, Florida Statutes, is

Adjudication before issuance of letters.--A

W

petitioner may serve formal notice of his petition for

21

administration on interested personsL which notice shall have

22

attached a copy of the petition for administration and a copy

23

of the will proposed to be admitted to probate.

24

is served with formal notice of the petition for

No person who

25

administration prior to the issuance of letters or who has

�

waived notice may challenge the validity of the will, testacy

27

of the decedent, qualifications of the personal

�

representative, venue, or jurisdiction of the court, except in

�

connection with the proceedings before issuance of letters.

30
31

Section 3.

Subsection (1) of section 733.305, Florida

Statutes, is amended to read:
2
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Florida House of Representatives - 1981

11/1,�

By ColTITlittee on Judiciary

A bill to be entitled
An act relating to estates; amending s.
732.207, Florida Statutes, providing that
mortgages, liens or security interests on
probate assets shall be taken into account in

u,
L.._;
., .0

computing the elective share; amending s.

a.:,
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VI

., ....
. "gj
.,

733.2123, Florida Statutes, requiring that a

M

8

... �I

copy of the petition for administration and a

9

copy of the will accompany the notice in an

VI�

10

adjudication before issuance of letters;

11

amending s. 733.305(1), Florida Statutes,
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12

providing that all state banking corporations

C: 0 13

and state savings associations and federal

m�

savings and loan associations authorized to
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entitled to act as personal representatives and
curators of estates; amending s. 733.702(1),
Florida Statutes, 1980 Supplement, limiting
claims or demands against decedent's estates
for funeral or burial expenses; amending s.

21

733.703, Florida Statutes, requiring creditors

22

to serve copies of claims upon the personal

.ca, 23
t- C:
VI

exercise fiduciary powers in Florida shall be

representative in a described manner; amending

24

s. 733.901(1), Florida Statutes, extending the

25

time for filing the petition for discharge for

26

estates required to file a federal estate tax

27

return; amending s. 744.309(5), Florida

28

Statutes, providing that a state banking

29

corporation or a state savings association or

30

federal savings and loan association authorized

31

to exercise fiduciary powers in Florida may be
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186-308A-4-l
claims; or he may file a proof of claim of all claims he has
paid or intends to pay.
(bl

Within 3 years after the decedent's death, if

notice of administration has not been published.
6

Section 5.

1

amended to read:
733.703

Section 733.703, Florida Statutes, is

Form and manner of presenting claim.--A

a

creditor shall file with the clerk a written statement of the

10

creditor or his agent or attorney, and the amount claimed.

9

11

claim, indicating its basis, the name and address of the

The claim is presented when filed.

If a claim is not yet due,

12

the date when it will become due shall be stated.

14

uncertainty shall be stated.

13

15

If the

claim is contingent or unliquidated, the nature of the

security shall be described.

If the claim is secured, the

Failure to describe correctly

16

the security, the nature of any uncertainty, or the due date

18

made.

20

representative in the manner provided for service of informal

17

19

21

of a claim not yet due does not invalidate the presentation
A creditor shall deliver a copy of the claim to the

clerk who shall serve �ttrn¼sh the copy� �e the personal
notice under s. 731.301(2) (a) and note the fact on the

n

original.

24

Statutes, is amended to read:

23

25
�

V

28
�

30
31

Section 6.

733.901
(1)

Subsection (1) of section 733.901, Florida

Distribution; final discharge.--

When a personal representative has completed

administration except for distribution, he shall file a final
accounting and a petition for discharge that shall contain:
(a)

A complete report of all receipts and

disbursements since the date of the last annual accounting or,
if none, from the commencement of administration.

4
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186-308A-4-l
733.305
(1)

Trust companies and other corporations.--

All trust companies incorporated under the laws of

the state and all state banking corporations and state savings
41 associations authorized and aualified to exercise fiduciary
powers in Florida and all national banking associations and
6I federal savings and loan associations authorized and qualified
to exercise fiduciary powers in Florida shall be entitled to
8
9
10

act as personal representatives and curators of estates.
Section 4.

Statutes, 1980 Supplement, is amended to read:

11

733.702

12

(1)

13

Subsection (1) of section 733.702, Florida

Limitations on presentation of claims.--

No claim or demand against the decedent's estate

for funeral or burial expenses or claim or demand that arose

14I before the death of the decedent, including claims of the
15

state and any of its subdivisions, whether due or not, direct

16

or contingent, or liquidated or unliquidated, and no claim for

17

personal property in the possession of the personal

18

representative or for damages, including, but not limited to,

19

actions founded on fraud or other wrongful act or omission of

�I the decedent, shall be binding on the estate, on the personal
21
22

representative, or on any beneficiary, unless presented:
(a)

Within 3 months from the time of the first

23

publication of the notice of administration, even though the

24

personal representative has recognized .the claim or demand by

25

paying a part of it or interest on it or otherwise.

�

personal representative may settle in full any claim without

27

the necessity of the claim being filed when the settlement has

�

been approved by the beneficiaries adversely affected

�

according to the priorities provided in this code and when the

30

settlement is made within the statutory time for filing

The

31
3
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186-308A-4-l
Section 8.
3

10
11
12
13
14
15
16

I

This act shall take effect October 1, 1981.

*****************************************
HOUSE SUMMARY
Provides that mortgages, liens or security interests on
probate assets shall be taken into account in computing
the elective share. Provides that a copy of the petition
for administration and a copy of the will shall accompany
the notice in an adjudication before issuance of letters.
Provides that all state banking corporations and state
savings associations aryd federal savings and loan
associations authorized to exercise fiduciary powers in
Florida shall be entitled to act as personal
representatives and curators of estates and shall be
entitled to be appointed guardians of resident
incompetents.
Provides limitations on the payment of claims or demands
against the decedent's estate for funeral or burial
expenses.
Requires creditors to serve copies of claims upon the
personal representative in a described manner. Extends
the time for filing the petition for discharge for
estates required to file a federal estate tax return to
12 months from the date the return is due. See bill for
details.

17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
6
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186-308A-4-l
(b)

A statement that he has fully administered the

estate by making payment, settlement, or other disposition of
all claims and debts that were presented and the expenses of

administration.
61 estate.
s
9

10

(c)

The proposed distribution of the assets of the

(d)

Any prior distributions that have been made.

(e)

A statement that objections to this report or

proposed distribution of assets be filed within 30 days.

11

The final accounting and petition for discharge shall be filed

13

issuance of letters for estates not required to file a federal

12

and served on all interested persons within 12 months after

14 estate tax return, otherwise 12 months from the date the
1
15 return is due, unless the time is extended by the court for
16

cause shown after notice to interested persons.

18

extension.

17

19

The petition

shall state the status of the estate and the reasons for the
Section 7.

Subsection (5) of section 744.309, Florida

201 Statutes, is amended to read:

21

744.309

Who may be appointed guardian of a resident

22

incompetent.--

24

OR NATIONAL BANK OR FEDERAL SAVINGS AND LOAN ASSOCIATION.--A

23

(5)

TRUST C OMPANY, STATE BANK OR SAVINGS ASSOCIATION,

25

trust company incorporated under Florida law, or a state

27

and crualified to'exercise fiduciary powers in Florida, or a

�

association authorized and qualified to exercise fiduciary

311

incompetent.

�
�

30

banking corporation or state savings association authorized

national banking association or federal savings and loan

powers in Florida, may act as guardian of the property of an
5
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18-311-81

18-311-81

will proposed to be admitted to probate. Requires timely
presentation of claims or demands against the decedent's
estate for funeral or burial expenses. Requires informal
notice procedure for serving creditor's claims on the
personal representative by the clerk of the court.

settlement ls made within the statutory time for filing

clalms1 or he may file a proof of claim of all claims he has

paid or intends to pay.
(b)

Within 3 years after the decedent's death, If

notice of administration has not been published.
Section 4.

amended to read:
733.703

Section 733.703, Florida Statutes, ls

Form and manner of presenting claim.--A·

9( creditor shall file with the clerk a written statement of the

101 claim, indicating its basis, the name and.address of the

11( creditor or his agent or attorney, and the amount claimed.

17 The claim ls presented when filed. If a claim ls not yet due,
1
13 the date when it will become due shall be stated. If the

10
11

12

13

u

1�1 claim ls contingent or unliquidated, the nature of the

15

16( security shall be described.

17

15( uncertainty shall be �tated.

17
18

If the claim ls secured, the

Failure to describe correctly

the security, the nature of any uncertainty, or the due date
of a claim not yet due does not invallddte the presentation

19 made.

A creditor shall deliver a copy of the claim to the

20

clerk who shall� f�Pnish the copy on� the personal

22

notice under s. 731.301(2) (a), and note the fact on the

21

23
14

15

representative, in the manner provided for service of iQformal
original.

Section 5.

This act shall take effect October 1, 1981.

16

•••••••••••••••••••••••••••••••••••••••••

28

Requires that the total value of all valid claims against
the estate paid or payable from the estate of the
decedent and all mortgages, liens or security interests
thereon be deducted from the total value of specified
assets in arriving at the amount of the elective share.
Requires a petitioner serving formal notice of his
petition for administration to also serve a copy of the

11

29

30
31

SENATE SUMMARY

3
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11

23
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15

16
11
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Florida Senate - 1981
By

SB

Senator Ware

/1/n,<

1•;,5

18-311-81

A bill to be entitled

An act relating to probate; amending s.

733.2123

732.207, Florida Statutes; providing the

petitioner may serve formal notice of his petition for

formula for computing the elective share,
amending s. 733.2123, Florida Statutes,

requiring a copy of the will to be attached to

..

formal notice of petition for administration,

.!! d
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11

23
2,

is
76

amending s. 733.702(1), Florida Statutes, 1980
Supplement, requiring timely presentation of

claims for funeral or burial expenses, amending
s. 733.703, Florida Statutes, re�u(�ing
informal notice procedure for serving

creditor's claims on the personal

representative, providing an effective date.
Be It Enacted by the 'Legislature of the State of Florida,
Section 1.

amended to read1
732:207

fair market value on the date of death of all assets referred

to in s. 732.206, computed after deducting from the total
value of the assets�•

ill

All valid claims against the estate paid or

payable from the estate,· andr
(2)

All mortgages, liens, or security interests

Section 2.

JO I amended to read:

Jl

Amount of the elective share.--The elective

share shall consist of an amount equal to 30 percent of the

78
271 thereon.
7?

Section 732.207, Florida Statutes, is

Section 733.2123, Florida Statutes, ls

1
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Adjudication before issuance of letters.--A

administration on interested persons, which notice shall have

41 attached a copy of the will proposed to be admitted to
probate.

No person who is served with formal notice of the

61 petition for administration prior to the issuance of letters
or who has waived notice may challenge the validity of the

RI will, testacy of the decedent, qualifications of the personal

representative, venue, or jurisdiction of the court, except in·

IOI connection with the proceedings before issuance of letters.

ll

Section 3.

13

733.702

Subsection

(1)

of section 733. 702, Florida

171 Statutes, 1980 Supplement, is amended to read:
14

(1)

Limitations on presentation of claims.--

No claim or demand against the decedent's estate

IS

that arose before the death of the decedent, including claims

17

direct or contingent, or liquidated or unliquidatedi no claim

16
18

19

of the state and any of its subdivisions, whether due or not,
for funeral or burial expenses:T-ane no claim for personal

property in the possession of the personal representativei or

201 no claim !or damages, including, but not limited to, actions
21 founded on fraud or other wrongful act or omission of the
1
21 decedent, shall be binding on the estate, on the personal
23

representative, or on any beneficiary, unless presented:

25

publication of the notice of administration, even though the

24

(a)

Within 3 months from the time of the first

�

personal representative has recognized the claim or demand by

n

personal representative may settle in full any claim without

V

2?

JO
31

paying a part of it or interest on it or otherwise.

The

the necessity of the claim being filed when the settlement has
been approved by the beneficiaries adversely affected

accord Ing to the priorities provided in this code and when the
2
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Florida Legislature
History of Legislation
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Special Sessions A and B

- . - prepared by:

Legislative Information Division
Joint Legislative Management Committee
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FLORIDA LEGISLATURE - REGULAR SESSION - l9bl

FLORIDA LEGISLATUl<E - REGULAR SESSION - 1981
01/21/bl

1 ..:57

Ob/04/Bl
Ob/05/81

HISTORY Of StW.TE BILLS
HOUSE

PAGE

59

CALENDAR
DIED ON CALENDAR

S Olb9 JOINT RESOLUTION BY WARE AND uTHl:RS ISIHILAR H 0105, COMPARE H 0311,
S 0157)
FINANCE � TAXATION; CONSTITUTIONAL ·AHENDHENT TD PROHIBIT RATE OF
INCREASE IN APPROPRIATIONS fROH GENERAL TAX REVENUES fROH EXCEEDING
ESTIMATED RATE Of GROWTH OF ECONOMY Of STATE IN ANY YR.; PROVIDES EXCESS
Of LIMITATION HUST oE SET bY LEGISLATURE IN A DOLLAK AHT. & RATE, ETC.
AMENDS S. 1, ART. VII.
Dl/23/81 SENATt PKEFIU:O
02/09/81 SENATE REFtRRED TO APPROPRIATIONS, FINANCE, TAXATION AND
CLAIMS, R ULES AND CALENDAR
04/07/81 SENATE INTRODUCEO, REFERRED TO APPROPRIATIONS, FINANCE,
TAXATION AND CLAIMS, RULES AND CALENDAR -SJ 00022
05/01/81 SENA TE: tXTENSION Of TIME GRANTED COMMITTEE APPROPRIATIONS
05/12/bl SENATE EXTtNSION OF TIME GRANTED COMMITTtE APPROPRIATIOIIIS
05/22/81 SENATE EXTENSION Of llME GRANTED COMMITTEE APPROPRIATIONS
Ob/05/Bl SENATE DltD IN COMHlTTEE ON APPROPRIATIONS
S O 170 GENERAL blLL bY HAXWtLL
ELECTIONS; PROVIDES FOR HOLDING OF PRIMARY RACES FOR SlATE OR LOCAL
OFFICES AT GENERAL ELECTION UNDER CERTAIN CIRCUMSTANCES. AMENDS 100.0bl.
EFFECTIVE DATE: UPON BECOHING LAW.
Ol/2b/8l SENATE PREflLEO
02/09/81 SENATE REFERRED TO JUDICIARY-CIVIL
u4/07/8l SENATE INTRODUCED, REFERRED TD JUDICIARY-CIVIL -SJ 00022
04/08/81 SENATE ON COHHlTTEE AGENDA- JUDICIARY-CIVIL 4/9/bl 9 AH RH
04/14/&l SENATE
04/lb/bl SENATE

ON COHHITTtE AGENDA- JUDICIARY-CIVIL ._/lb/bl 9 AH
RH b
COMH. Rl�ORT: UNFAVORABLE, LAID ON lAbLE UNDER RULE BY
JUOlCIARY-ClVlL -SJ 00115

S 0171 GENERAL BILL BY LANGLEY ISIHILAR H 034b)
FINANCIAL RESPONSIBILITY; DEFINES •HOTOR VEHICLE•; lNCRcAScS AMOUNTS OF
COVERAGE REQUIRED; PROHlbllS OPERATION OF A HOTDR VEHICLE WITHOUT
A&ILITY TO PROVE SUCH RESPONSIBILITY; PROVIDES FOR SUS�ENSION OF
REGISTRATIONS & ORIVtR LICENSES UPON CANCELLATION OF INSURANCE, ETC.
AMENDS CHS. �20, �24, b21. tFFECTlVE DATE: OI/Ol/b2.
Ol/2b/8l SENATE PREFlLED
OL/09/Bl SENATE REFERRED TO COHHERCE
04/07/bl SENATE INTRODUCED, REFERRED TD COMMERCE �SJ 0002L
04/17/81 SENATE EXTtNSION OF TlHE GRANTED COHHITTEE COHHERCE
05/04/&l SENATE EXTENSION Of TIHE GRANTED COHHITlcc CUHHERCE
05/05/81 SENATE ALSO REFERRtD TD APPROPRIATIONS -SJ 00198
05/15/81 SENATE EXTENSION OF llHE GRANTED COHHITTEE COMMERCE
Ob/Ol/81 SENATE EXTENSION OF TIHE GRANTED COHHITTEE COMMERCE
Ob/05/81 SENATE DIED IN COHHITTEE ON COHHERCE
S 0172 GENE RAL BILL BY STEVENS ISlHILAR H 02211
PROBATE CODE; RE�UlRES NONRESIDENTS WHO HAY QUALIFY AS PERSONAL
REPRESENTATIVE TO HAVE SUbSTANllAL INTEREST IN ASSETS OF ESTATE; ADDS
CcRTAlN PEOPLE TO LIST OF NONRESIDENTS WHO HAY QUALIFY AS A PtRSONAL
REPRESENTATIVE. AHENDS 7�3.�0...
EF FECTIVE DATE: U PON BECOMING LAW.
Ol/2b/bl SENATE PRcFILED
02/09/81 SENATE REFERRED TO JUDlCIARY-ClVlL
03/04/81 SENAlE CUHH. REPORT: FAVORAbLE WITH AMEND., PLACED ON CALENDAR
BY JUDICIARY-CIVIL
04/07/bl SENAlE INTKODUCED, REFERRED TO JUDICIARY-CIVIL -SJ 00022;
COMH. REPORT: FAVORABLE WITH AIIEND., PLACED ON CALENDAR
BY JUDICIARY-CIVIL -SJ 00045
04/14/81 SENATE PLACED ON SPECIAL ORDER CALENDAR; PASSED AS AMENDED;
YEAS 3B NAYS
l -SJ 00097; IHHEDlATELY CERTIFIED
-SJ 0009&
04/lb/81 HOUSE RECtlVEO, REFERRED TD JUDICIARY -HJ uo1,;
Ub/05/bl HOUSE DIED IN COHHITTEE ON JUDICIARY
S 0173 GtNERAL BILL bY STEVENS ANO OTHERS
CONTINUED ON NEXl PAGE

IIDENTICAL H 02591

07/21/81

1 ..:57

HISTORY QF SENATE BILLS

PAGE

bO

JUVENILES; EXTENDS DEADLINE FOR COHHENCING ADJUDICATORY HtARING IN
SPECIFIED CIRCUMSTANCES. AHENDS 39.05.
EFFECTIVE DATE:
UPON BECOMING LAW.
01/£6/81 SENATE PREFlLED
D2/09/81 SENATE REFERRED TO HEALTH AND REHABILITATIVE SERVICES
04/07/&l SENATE INTRODUCED, REfERREO TO HEALTH AND Ri::HA81LlTATIVt
SERVICES -SJ 00022
04/20/81 SENATE EXTENSION OF llME GRANlED COMMITTEE HEALTH ANO
REHA61LlTATlVE SERVICES
05/05/81 SENAlE EXlENSll,N UF TIHE G RANlED COHHITltE HcALTH AND
REHABILITAlIVt SERVICES
05/14/Bl SENATE EXTENSION OF TlHE GRANTED COHHlTTEE HtALTH ANO
REHAbILlT AllVE SERVICES
05/27/81 SENATE EXTENSION OF TlHE GRANTED COMHlTTEE HtALTH ANO
REHABlLlTATIVE SERVICES
Ob/05/81 SENATE DIED IN COMMITTEE ON HEALTH AND REHA6IL11AT1VE
SERVICES
S 0174 GENERAL BILL BY CHILDERS, DON llDENllCAL H Ob941
CONT ROLLED SUBSTANCES; REPEALS SECTION RE REDUCTION OR SUSPENSION OF
SENTENCES FOR TRAFFICKING. REPEALS b93.135131.
EfFECllVE DATE:
UPON BECOMING LAW.
Ol/2b/bl SENATE PREFlLED
02/09/81 SENAlE REFERRED TO JUOIClARY-CRlHlNAL
04/07/bl SENATE INTRODUCEO, REFERRED TO JUDIClARY-CRlHINAL -SJ 00022;
ON COHMlTlEE AbENDA- JUOlCIARY-CKlHINAL 4/8/ijl 9 AH
RH C
04/08/81 SENATE COMM. REPORT: UNFAVORABLE, LAID ON TABLc UNDER RULE 6Y
JUDlClARY-CRIMINAL -SJ 00087
S 0175 GENERAL bill BY WARE ISlHlLAR H 10221
ESTATES; PROVIDES THAT MORTGAGES, LIENS OR SECURITY lNlERESTS ON PR06Alt
ASSETS SHALL BE TAKEN INTO ACCOUNT IN COHPUlING ELEClIVE SrtARE; RE�UIRtS
THAT A COPY OF PETITION FOR ADHINIST RATION & COPY OF WILL AtCUHPANY
NOTI CE IN AN ADJUOICATlON BEFOKc ISS UANCE OF LETTEKS, cTC. AMENDS CHS.
732, 73,, 744. EFfEClIVE DATt: 10/01/81.
Ol/2b/8l SENATE PREFILEO
02/09/81 SENATE REFtRRED TO JUOI ClARY-ClVlL
03/04/&l SENATE COMM. REPORT: FAVORABLE, PLACED ON CALENDAR 6Y
JUOIClARY-ClVlL
04/07/81 SENATE lNTRODUCtO, REFEKRED TO JUDICIARY-CIVIL -SJ 00022;
COMM. REPORl: FAVORABLE, PLACED ON CALtNDAR BY
JUDICIARY-CIVIL· -SJ 00045
04/14/bl SENATE PLACED ON SPECIAL ORDER CALENDAR; PASScD; YEAS j8 NAYS
O; IHHEDIAlELY CERTIFIED -SJ 00098
04/lb/bl HOUSE RECElVEO, RcFcRKcO 10 JUDICIARY -HJ 001,2
05/lb/81 HOUSE WITHDRAWN FROM JUDICIARY; PLACED ON CALENDAR;
SUijSlllUTED FOR Hb 1022; READ SECOND TIME; AHENDf\ENlS
ADOPTEO -HJ 0039;
05/19/81 HOUSE READ lHlKO TIME; PASSED AS AMENDEO; YEAS 113 NAYS
0
-HJ 00407
05/20/81 SENATE IN HOUSE HESSAGtS
05/27/81 SENATE CONCURRED; PASSED AS AMENDED; YEAS 33 NAYS
O;
ORDERED ENGROSSED, THEN ENROLLED -SJ 00341
05/2�/81 SENATE SIGNcO BY OFFICERS AND PRESENTED TU GOVERNOR -SJ u04;l
Ob/05/81
APPKOVED BY bOVERNOR CHAPTER NO. Bl-L7
S Ol7b GENERAL bill BY MCKNIGHT llDtNTICAL H 0440, COMPARE tNG/S 027U,
CS/S 04591
NURSING FACILITIES; REQUIRES APPLICATION FOR A CERTIFICATE OF NEED BY
ANY SKILLED OR INTcRMEDIATE NURSING FACILITY FOR AN EX�tNDllURE Of
,1;0,000 OR HORE. AHENDS 3bl.494. EFFECTIVE OATE: 07/01/bl.
Ol/2b/8l SENATE PREfILEO
02/09/&l SENATE REFERRED 10 HcALTH AND REHA61LITAT1VE SERViCES,
COHHERCE
04/07/81 SENATE INTRODUCED, REFERRED 10 HEALTH AND REltAblLITATlVE
SERVICcS, COMHcRCE -SJ 00022
04/20/81 SENATE EXTENSION OF TIME GRANTED COMMITTEE HEALTH ANO
REHAbILllAllVE SERVICtS
CONTINUED ON NEXT PAGE
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CONSl-'IER SERVICES OEPARTMENT FROM DEFINITION OF PUBLIC EMPLOYEE. AMENDS
,.,.1.203. EFFECTIVE OATES 07/01/81.
04/15/81 HOUSE FILED
04/16/81 HOUSE INTRODUCED, REFERRED TO RETIREMENT, PERSONNEL &
COLLECTIVE BARGAINING -HJ 0013&
05/12/81 HOUSE ON COIIMITTEE AGENDA- R.P. , C.B.; 311 c; 1:30 PM;
05/13/81
06/05/81 HOUSE DIED IN COMMITTEE, IDEN./SIM./COMPARE BILL PASSED,
REFER TO SB 606 ICH. 81-3051
H 1015 RESOLUTION BY VETERANS AFF�lRS AND OTHERS !COMPARE H 10!>61
OPERATION •EAGLE CLAW• SERVICEMEN; EXPRESSES APPRECIATION & GRATITUDE TO
THE EIGHT AMERICAN .SERVICEMEN WHO SELFLESSLY GAVE THEIR LIVES FOR PEOPLE
OF U.S. IN APRIL 1980 DURING RESCUE MISS ION IN IRAN.
04/15/81 HOUSE FILED
04/16/&l HOUSE INTRODUCED, PLACED ON CALENDAR -tiJ 00138
04/21/81 HOUSE WITHDRAWN FROM FURTHER CONS., IDEN/SIM/COMPARE BILL
PASSED 9 REFER TO HR 1056 IADOPTEDI -tiJ 00168
H 1016 GENERAL BILL BY VETERANS AFFAIRS ANO OTHERS ISIHILAR S 0824, S 09421
VETERANS; PROVIDES LEGISLATlVf: INTENT; PROVIDES THAT IT IS POLICY OF
STATE TO PROVIDE EDUCATIONAL OPPORTUNITY AT STATE EXPENSE FOR DEPENDENT
CHILDREN OF SERVICEMEN Wt<I DIED OR SUFFERED 100 PERCENT DISABILITY IN
IRANIAN RESCUE MISSION; PROVIDES FOR USE OF.FUNDS. CREATES
295.0155,.016; AMENDS 295.02.
EFFECTIVE DATE: 01/01/81�
.
04/15/81 HOUSE FILED
04/16/Bl HOUSE TARGETED FOR STATE FISCAL IMPACT; INTRODUCED• REFERRED
TO APPROPRIATIONS -HJ ·0013&
05/11/81 HOUSE WITHDRAWN FROM APPROPRIATIONS -HJ 00291; PLACED ON
CALENDAR
05/2 6/&l HOUSE PLACED ON SPECIAL ORDER CALENDAR
05/28/81 HOUSE READ SECOND TIHEI AMENDMENTS ADOPTED -HJ 00531
2
05/29/81 HOUSE READ THIRD T\HE; PASSED AS AMENDED; YEAS 92 NAYS
-HJ 005TT
05/29/81 SENATE IN HOUSE MESSAGES
06/02/81 SENATE RECEIVED, REFERRED TO GOVERNMENTAL OPERATIONS
-SJ 00424
06/03/81 SENATE WITHDRAWN.FROM GOVERNMENTAL OPERATIONS -SJ 004471
PLACED ON CALENDAR
06/05/81 SENATE OIEO ON CALENDAR, IDEN./SIH./COHPARE BILL PASSED, REFER
TO SB 824 ICH. 81-2151
H 1017 LOCAL BILL BY WARD, BOLES, JOHNSON, B. L.
OKALOOSA CO./SCHOOL BOARD; AUTHORIZES SCHOOL BOARD OF OKALUOSA COUNTY TO
BE SELF-INSURED, TO ENTER INTO RISK HANAGEHENT PROGRAMS IN ANTICIPATION
OF ANY LIABILITY, LOSS, DAMAGE OR DESTRUCTION TO IT OR ITS PROPERTY.
EFFECTIVE DATE: 06/18/81.
04/15/81 HOUSE FILED
04/16/81 HOUSE INTROOUCEO, REFERRED TO COMMUNITY AFFAIRS -HJ 00138
04/30/81 HOUSE ON COMMITTEE AGENDA- COMMUNITY AFF.; 314 HOB; 2:00 PH;
05/04/61
05/08/81 HOUSE COHH. REPORT: FAVORABLE• PlACED ON CALENDAR BY
COMMUNITY AFFAIRS -HJ 00292
05/13/81 HOUSE REAO SECOND AND THIRD TIMES; PASSED; YEAS 119 NAYS
0
-HJ 00358; IHMEOIATELY CERTIFIED
05/13/61 SENATE IN HOUSE MESSAGES
05/18/81 SENATE RECEIVED, REFERRED TO RULES AND CALENDAR -SJ 00259;
CONSIDERED. PLACED ON LOCAL CALENDAR BY RULES ANO
CALENDAR -SJ 00211
0 -SJ 00300
05/19/&l SENATE PASSED; YEAS 39 NAYS
05/19/81 HOUSE ORDERED ENROLLED
06/02/81 HOUSE SIGNED BY OFFICERS AND PRESENTED TO GOVERNOR -HJ 00672
BECAME LAW WITHOUT GOVERNOR'S SIGNATURE
06/18/81
CHAPTER NO. 81-443
H 1018 GENERAL BILL BY TRANSPORTATION AND OTHERS ICOHPARE ENG/S 03 461
TRAFFIC CONTROL; PROVIDES REQUIREMENT THAT CERTAIN FLARES, LANTERNS OR
REFLECTORS BE CARRIED BY CERTAIN VEHICLES OPERATING BETWEEN SUNSET &
SUNRISE ON CERtAIN HIGHWAYS SHALL APPLY TO TRUCKS OVER a.ooo LBS. GROSS
CONTINUED ON NEXT PAGE
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VEHICLE WEIGHT; EXEMPTS CERTAIN VEHICLES FROM CARRYING LANTERNS, ETC.
AMENDS CH• 316. EFFECTIVE DATE: 01/01/81.
04/H/81 HOUSE FILED
04/16/81 HOUSE INTRODUCED, PLACED ON CALENDAR -HJ 0013b
06/0 5/81 HOUSE DIED ON CALENDAR 9 IOEN.ISIH./COHPARE BILL PASSED, REFER
TO SB 346 ICH. 61-491
H 1019 GENERAL BILL BY TRANSPORTATION ISIHILAR S 06421
TRAFFIC CONTROL; PROVIDES REQUIREMEN TS WITH RESPECT TO ERECTION OF SIGNS
OR OTHER TRAFFIC CONTROL DEVICES AT RAILROAO CROSSINGS. AMENDS 316.171.
EFFECTIVE DATE: UPON BECOIUNG UW.
04/15/&l HOUSE FILED
04/16/81 HOUSE INTRODUCED, PLACED ON CALENDAR -HJ 00136
06/05/81 HOUSE DIED ON CALENDAR
H 1020 GENERAL BlLL BY HEALTH & REHABILITATIVE SERVICES llDENTICAL S 07971
DISPOSITION OF DEAD BODIES; ALLOWS A GOVERNMENT AGENCY TO CLAIM CERTAIN
BODIES FOR BURIAL; PROVIDES FOR ASSESSMENT OF FEES FOR BURIAL BY H.R.S.
DEPARTMENT. AMENDS 245.08. tFFECTIVE DATE: 10/01/bl.
04/15/Bl HOUSE FILED
04/16/81 HOUSE TARGETED FOR STATE FISCAL IMPACT; lNTRODUCED, REFERRED
TO APPROPRIATIONS -HJ 00138
05/21/Bl HOUSE SUBREFERRED TO SUBCOMMITTEE ON HRS/CRlHINAL JUSTICE; ON
COMMITTEE AG�DA- SUBC0"'4.; 214 Cl 5:00 PM; 0,/25/81
05/25/81 HOUSE ON COMMITTEE AGENDA- APPROPRIATIONS; 21 HOB; a:oo AH;
05/26/81
05/27/81 HOUSE COHH. REPORT: FAVORABLE, PLACED ON CALENDAR BY
APPROPRIATIONS -ttJ 005131 PLACED ON SPECIAL ORDER
CALENDAR; IOEN./SIH. SENATE BILL SUBSTITUTED; LAID ON
TABLE UNDER RULE, JDEN./SIM./COHPARE BILL PASSED, REFER
TO SB 191 ICH. bl-'tOI -HJ 00508
H 1021 GENERAL BILL BY JUDICIARY ISIHILAR ENG/S 02921
MARKETABLE RECORD TITLES; REDEFINES TERM •TITLE TRANSACTION•; PROVIDES
FOR PRESERVATION OF INTERESTS IN REAL PROPERTY. AHENOS 712.01,.09.
EFFECTIVE DATE: 07/01/81• .
04/15/&l HOUSE FILED
04/16/81 HOUSE INTRODUCED, PLACED ON CALENDAR -HJ 00138
06/01/81 HOUSE PLACED ON SPECIAL ORDER CALENDAR
06/03/81 HOUSE SB 292 WAS TAKEN UP IN LIEU OF H8 1021 -HJ 00�96
06/05/81 HOUSE DIED ON CALENDAR, IOEN./SIM./COMPARE BILL PASSED, REFER
TO SB 292 ICH. 81-2421
H 1022 GENERAL BILL BY JUDICIARY ISIHILAR ENG/S 01751
ESTATES; PROVIDES THAT MORTGAGES, LIENS OR SECURITY INTERESTS ON PROBATE
ASSETS SHALL BE TAKEN INTO ACCOUNT IN COMPUTING ELECTIVE SHARE; REQUIRES
THAT A COPY OF PETITION FOR ADHINISTRATION & COPY OF WILL ACCOMPANY
NOTICE IN AN ADJUDICATION BEFORE ISSUANCE OF LETTERS• ETC. AHENOS CHS.
732, 733, 744. EFFECTIVE DATE: 10/01/81.
04/15/81 HOUSE FILED
04/16/&l HOUSE INTRODUCED, PLACED ON CALENDAR -HJ 00139
04/30/81 HOUSE PLACED ON SPECIAL ORDER CALENDAR
05/18/81 HOUSE IDEN./SIH. SENATE BILL SUBSTITUTED -HJ 00395
05/19/81 HOUSE LAID ON TABLE UNDER RULE, IDEN./SIH./COMPARE BILL
PASSED, REFER TO SB 115 ICH. 81-271 -HJ 00407
H 1023 GENERAL BILL/CS BY CORRECTIONS, PROBATION, PAROLE ISIHILAR CS/S 0103,
COMPARE CS/H 1009, S 00&31
LAW ENFORCEMENT, CORRECTIONS; ISUNOOWNI TRANSFERS CORRECTIONAL
STANDARDS COUNCIL FROM D.O.C. TO O.L.E.1 HAKES PROVISIONS RE TRAINING OF
UW ENFORCEMENT OFFICERS APPLICABLE TO CORRECTIONAL OFFICERS; CREATES
CRIH. JUSTICE STANDARDS & TRAINING 01v •• ETC. AMENDS F.s.; REVIVES/
READOPTS PARTS OF CH. 943. APPROPRIATION: S496,520. EFFECTIVE DATE:
07/01/81.
04/15/81 HOUSE FILED
04/16/81 HOUSE TARGETED FOR STATE FISCAL IMPACT; INTRODUCED, REFERRED
TO REGULATORY REFORM, APPROPRIATIONS -HJ 00139
04/23/lil HOUSE SUBREFERRED TO SUBCOMMITTEE III; ON COMMITTEE AGENDA
SUBCOHH.; 24 HOB; 4:00 PH; 04/21/81
CONTINUED ON NEXT PAGE
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CHAPTER 81-25

CHAPTER 81-25

activities required to achieve such compliance. The division shall
withhold approval of any proposed lease until the construction or
renovation plan complies with fire safety standards. The cost of all
modifications or renovations made for the purpose of bringing leased
property into compliance with fire safety standards shall be borne by
Compliance with fire safety standards in the case of a
the lessor.
building leased pursuant to paragraph (2)(b) shall be certified by
the agency head as provided in that paragraph and shall not be
subject to the requirements of this subsection.
Section 2.

This act shall take effect upon becoming a law.

Approved by the Governor June 5, 1981.
Filed in Office Secretary of State June 8, 1981.
CHAPTER 81-26
Committee Substitute for Senate Bill No. 146
An

act relating to the security of state property; amending
s. 287.43, Florida Statutes; authorizing political
subdivisions and municipalities to enact and enforce
ordinances on the violation of certain rules of the
Department of General Services; providing an effective
date.

Be It Enacted by the Legislature of the State of Florida:
Section 1.
287.43

Section

287.43, Florida Statutes, is amended to read:

Rules; traffic regulation.--

ill The Department of General Services shall adopt and promulgate
rules to regulate traffic and parking on state-owned or state-leased
property, not in conflict with any state law or county or municipal
ordinance, and to carry out the provisions of this part.

ill Political subdivisions and municipalities may enact and
enforce ordinances on the violation of traffic and parking rules
provided in subsection (1).
Section 2.

This act shall take effect October 1, 1981.

Approved by the Governor June 5, 1981.
Filed in Office Secretary of State June 8, 1981.
CHAPTER 81-27
Senate Bill No. 175
An

act relating to estates; amending s. 732.207, Florida
Statutes, providing that mortgages, liens or security
interests on probate assets shall be taken into account
in computing the elective share; amending a. 733.2123,
Florida Statutes, requiring that a copy of the petition
57
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for administration and a copy of the will accompany the
notice in an adjudication before issuance of letters;
amending s. 733.305(1), Florida Statutes, providing
that all state banking corporations and state savings
associations and federal savings and loan associations
authorized to exercise fiduciary powers in Florida
shall be entitled to act as personal representatives
and
curators of estates; amending s. 733.702(1),
Florida Statutes, 1980 Supplement, limiting claims or
demands against decedent's estates for funeral or
burial expenses; amending s. 733.703, Florida Statutes,
requiring creditors to serve copies of claims upon the
personal representative in a described manner; amendihg
s. 733.901(1), Florida Statutes, extending the time for
filing the petition for discharge for estates required
to file a federal estate tax return; amending s.
744.309(5), Florida Statutes, providing that a state
banking corporation or a state savings association or
federal savings and loan association authorized to
exercise fiduciary powers in Florida may be appointed
the guardian of a resident incompetent; providing an
effective date.
Be It Enacted by the Legislature of the State of Florida:
Section 1.

Section 732.207, Florida Statutes, is amended to read:

732.207 Amount of the elective share.--The elective share shall
consist of an amount equal to 30 percent of the fair market value on
the date of death of all assets referred to in s. 732.206, computed
after deducting from the total value of the assets�

ill All valid claims against the estate paid or payable from the
estate, and�
(2)

All mortgages, liens, or security interests thereon.

Section 2.
read:

Section

733.2123,

Florida

Statutes,

is

amended to

733.2123 Adjudication before issuance of letters.--A petitioner
may serve formal notice of his petition for administration on
interested persons, which notice shall have attached a copy of the
will proposed to be admitted to probate. No person who is served
with formal notice of the petition for administration prior to the
issuance of letters or who has waived notice may challenge the
validity of the will, testacy of the decedent, qualifications of the
personal representative, venue, or jurisdiction of the court, except
in connection with the proceedings before issuance of letters.
Section 3. Subsection
is amended to read:
733.305

(1)

of section 733.305, Florida Statutes,

Trust companies and other corporations.--

(1) All trust companies incorporated under the laws of the state
and all state banking corporations and state savings associations
authorized and qualified to exercise fiduciary powers in Florida and
all national banking associations and federal savings and loan
associations authorized and qualified to exercise fiduciary powers in
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Mr. William B. Wiley
Mcfarlain, Bobo, Sternstein
Wiley & Cassedy
Suite 666
Lewis State Bank Building
Tallhassee, Florida 32301
Dear Bill:
Thank you for your letter of January 22, 1981.
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In connection with the probate law change� I have the following
comments:
1.

The proposal in connection with the elective share goes
against the intent of the Commission in its recommenda
tions to the legislature. The question of mortgages and
liens was considered by the Commission. The Commission
decided that unless a claim was made against the estate,
the amount of the mortgages and liens should not be
. deducted because otherwise it might well result in a
windfall to others at tha expense of the widow. I still
have that feeling. I do not see any ambiguity in the
language. The fair market value on the date of death is
one thing. The deduction of all valid claims is separate.
The two cannot be comingled as they are in your letter to
John Ware of December 29, 1980 as an ambiguity. I opposed
this change because of the windfall possibility.

2.

I see no objection to §733.2123.

3.

The second district was wrong, but we have to ask the
legislature to correct their stupidity in the amendment to
§733. 702. I agree with it.

4.

It would be better to establish a general method of
service in Chapter 731 rather than have to refer to it as
the amendment to §733.703 proposes. I propose a new
subsection to §731.301. Subsection (5) should provide

Mr. William B. Wiley

-2-

February 3, 1981

that any other papers, pleadings, or documents that have
to be served under the probate code can be served as
informal notice is served. There may be other statutes in
which the same problem exists and an umbrella will cover
all of them. This is an omission by the commission that
should be corrected. Summarizing, I approve the philosophy
but I think it should be more general.
In connection with the changes for the Marketable Record Title Act,
I have the following comments:
1.

I agree with both changes.

2.

I have taken the liberty of marking up the copy of the
bill you sent me to make grarmnatical corrections.

The mechanic's lien changes are best answered by my letter to Larry
Leiby of January 23, 1981. Sections 2 and 4 have been considered
time and time again and been rejected. I hope Larry's committee
will not start those two fights again. One thing is certain. The
Construction Law Committee should be renamed the Subcontractors and
Materialman's Construction Law Subcommittee.
If I can be of any further help, please let me know.
Yours very truly,

Jr.
HPT/skb
encs.

March 3 1981
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SB 175 by Senator Ware

Probate/ Elective Share
I. SUMMARY:
A. Present Situation:

The Florida Probate Code abolishes the doctrines of dower and curtsey,
and provides that the surviving spouse of a person who dies in Florida
is entitled to a share of the estate of the deceased spouse, designated
the elective share. No elective share in Florida property of a non
resident decedent exists.
The elective share is determined by taking into account all property of
the decedent wherever located that is subject to administration except
real property not located in Florida. The elective share consists of
an amount equal to 30 percent of the fair market value of such property,
computed after deducting from the total value of the property all valid
claims against the estate paid or payable from the �state.
The elective share is in addition to exempt property and allowances
(F.S. 732.402).
Current law provides that a petitioner may serve formal notice of his
petition for administration of an estate upon interested persons. No
person who is served with formal notice of the petition for administra
tion prior to the issuance of letters or who has waived notice may
challenge the validity of the will, testacy of the decedent, qualifica
tions of the personal representative, venue, or jurisdiction of the
court, except in connection with the proceedings before issuance of
letters.
A claim against a decedent's estate that arose prior to the decedent's
death or a claim for personal property in the possession of the personal
representative, or a claim for damages, shall not be binding on the
estate, the personal representative, or any beneficiary unless presented:
a.

Within 3 months from the time of the first publication of notice
of administration, even though the personal representative has
recognized the claim by paying a part of it or interest on it or
otherwise.

b.

Within 3 years after the decedent's death, if notice of administration has not been published.

If a creditor has a claim against a decedent's estate, the creditor shall
file with the clerk a written statement of the claim, indicating its
basis, the name and address of the creditor or his agent or attorney,
and the amount claimed. A creditor shall deliver a copy of the claim to
the clerk who shall furnish the copy to the personal representative, and
note the fact on the original.
B.

Effect of Proposed Changes:
SB 175 provides that the elective share be computed after deducting from
the total value of the decedent's qualifying property:
a. all valid claims against the estate paid or payable from the
estate, and
Page 1 of 2
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(continued)

b. all mortgages, liens, or security interests thereon.
SB 175 provides that a copy of the will proposed to be admitted to probate
shall be attached to the petitioner's formal notice of his petition for
administration.
SB 175 provides that no claim for funeral or burial expenses, shall be
binding on the estate, on the personal representative, or on any beneficiary,
unless presented:
a.

Within 3 months from the time of the first publication of the notice
of administration, even though the personal representative has
recognized the claim by paying a part of it or interest on it or
otherwise.

b.

Within 3 years after the decedent's death, if notice of administration has not been published.

SB 175 provides that a creditor shall deliver a copy of a claim against a
decedent's estate to the clerk who shall serve the copy on the personal
representative, in the manner provided for service of informal notice under
s. 731.3O1(2)(a), Florida Statutes, and note the fact on the original.
Thus, under SB 175, if the personal representative is represented by counsel,
the clerk of the court will mail the copy of the claim to the attorney of
record. In the absence of an attorney of record he would mail it to the
personal representative.
II.

III.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

None.

B.

Government:

None.

COMMENTS:
Some circuit courts have held that the current elective share prov1s1ons require
that the elective share be based upon a decedent's net probate estate after
deducting mortgages.
The notice provisions of SB 175 are designed to correct the problems which may
arise where the clerk, acting under the existing statute, mails a copy of a
claim against the estate to a non-resident personal representative who fails to
notify his Florida counsel of receipt of the same. In such situations, an
objection to the claim may not be filed, and the claimant will be able to obtain
an order requiring payment of the claim without the estate having the opportunity
to challenge its validity.

IV.

AMENDMENTS:

None.
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Probate/ Elective Share

SB 175 by Senator Ware

I. SUMMARY:
A. Present Situation:
The Florida Probate Code abolishes the doctrines of dower and curtsey,
and provides that the surviving spouse of a person who dies in Florida
is entitled to a share of the estate of the deceased spouse, designated
the elective share. No elective share in Florida property of a non
resident decedent exists.
The elective share is determined by taking into account all property of
the decedent wherever located that is subject to administration except
real property not located in Florida. The elective share consists of an
amount equal to 30 percent of the fair market value of such property,
computed after deducting from the total value of the property all valid
claims against the estate paid or payable from the.estate.
The elective share is in addition to exempt property and allowances
(F.S. 732.402).
Current law provides that a petitioner may serve formal notice of his
petition for administration of an estate upon interested persons. No
person who is served with formal notice of the petition for administra
tion prior to the issuance of letters or who has waived notice may
challenge the validity of the will, testacy of the decedent, qualifica
tions of the personal representative, venue, or jurisdiction of the
court, except in connection with the proceedings before issuance of
letters.
A claim against a decedent's estate that arose prior to the decedent's
death or a claim for personal property in the possession of the personal
representative, or a claim for damages, shall not be binding on the
estate, the personal representative, or any beneficiary unless presented:
a. Within 3 months from the time of the first publication of notice
of administration, even though the personal representative has
recognized the claim by paying a part of it or interest on it or
otherwise.
b. Within 3 years after the decedent's death, if notice of administration has not been published.
If a creditor has a claim ag�inst a decedent's estate, the creditor shall
file with the clerk a written statement of the claim, indicating its
basis, the name and address of the creditor or his agent or attorney, and
the amount claimed. A creditor shall deliver a copy of the clai� to the
clerk who shall furnish the copy to the personal representative, and note
the fact on the original.
B. Effect of Proposed Changes:
SB 175 provides that the elective share be computed after deducting from
the total value of the decedent's qualifying property:
a.

All valid claims against the estate paid or payable from the
estate, and
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All mortgages, liens, or security interests thereon.

SB 175 provides that a copy of the will proposed to be admitted to probate
shall be attached to the petitioner's formal notice of his petition for
administration.
SB 175 provides that all state banking corporations and state savings asso
ciations authorized and qualified to exercise fiduciary powers in F1orida
shall be entitled to exercise fiduciary powers in Florida. Federal savings
and loan associations so authorized and qualified shall be entitled to act
as personal representatives of estates.
SB 175 provides that no claim for funeral or burial expenses shall be bind
ing on the estate, on the personal representative, or on any beneficiary,
unless presented:
a.

Within 3 months from the time of the first publication of the notice
of administration, even though the personal representative has
recognized the claim by paying a part of it or interest on it or
otherwise.

b.

Within 3 years after the decedent's death, if notice of administration has not been published.

SB 175 provides that a creditor shall deliver a copy of a claim against a
decedent's estate to the clerk who sha71 serve the copy on the personal
representative, in the manner provided for service of informal notice under
s. 731.301(2)(a), Florida Statutes, and note the fact on the original. Thus,
under SB 175, if the personal representative is represented by counsel, the
clerk of the court will mail the copy of the claim to the attorney of record.
In the absence of an attorney of record he would mail it to the personal
representative.
SB 175 provides that the final accounting and petition for discharge of an
estate shall be served within 12 months after:issuance of' letters for estates
not required to file a federal estate tax return, otherwise within 12 months
from the date the return is due, unless the time is extended by the court.
SB 175 provides for those institutions that may act as a guardian of the
property of an incompetent.
II. ECONOMIC.IMPACT AND FISCAL.NOTE:
A. Public: None.
B.

Government:

None.

II I. ' COMMENTS:
Some circuit courts have held that the current elective share prov1s1ons require
that the elective share be based upon a decedent's net probate estate after
deducting mortgages.
The notice provisions of SB 175 are designed to correct the problems which may
arise where the clerk, acting under the existing statute, mails a copy of a
claim against the estate to a non-resident personal representative who fails to
notify his Florida counsel of receipt of the same. In such situations, an
objection to the claim may· not be filed, and the claimant will be able to obtain
an order requiring payment of the claim without the estate having the opportunity
to challenge its validity.
IV.

SB 175 was substituted for a similar bill, HB 1022, by the House.
AMENDMENTS: None.
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Legislative Proposals of Real Property,
Probate and Trust Law Section of the
Florida Bar for 1981 Legislative Session

Dear Sylvia:
Pursuant to our conversation a couple of weeks ago, please find
enclosed two legislative proposals of the Bar's Real Property,
Probate and Trust Law Section. They consist of a bill to amend the
Probate Code and a bill to amend the Marketable Record Title Act.
To give you a bit of background on what the Probate Code proposal
does, I am enclosing a copy of my December 29 letter to Senator
It capsules the bill and basically represents a synopsis
Ware.
provided to me by Bill Belcher of St. Petersburg. Bill is again the
Chairman of the Section's Probate Law Legislation Committee, and he
will be available to respond to any questions or problems that the
Legislature might have with this proposal. With respect to the
Marketable Record Title Act proposal, I am enclosing a copy of a
memorandum prepared for me by Charles Gardner who is the Chairman of
the Marketable Record Title Act and Public Lands Committee of the
Section. This proposal represents a great deal of work by Charles'
committee. With respect to this proposal, I should also advise that
the Lawyers' Title Guaranty Fund will probably be a proponent of the
proposal or at least neutral with respect to it. The Vice President
of the Fund, Bob Threadgill, participated in the drafting of the
proposal.
There is also the possibility that the Section will be support
ing a proposal to amend the Mechanic 's Lien Law. I am enclosing a
copy of what I have at this time. I am not yet sure what our posture
is with respect to the proposal, but I hope to know in the next week
or so. It was acted on at the last Executive Council Meeting, but
I was not present at the meeting
the minutes have not been prepared.
and, therefore, am not sure what I am supposed to do with it.

Sylvia Alberdi
January 22, 1981
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I have written Henry Trawick and sent him copies of the
Section's proposals for his review and comments.
If you or your staff have any questions or problems, please do
not hesitate to contact me. Before we request that any of these
bills be agendaed in the Committee, we will try to iron out any
problems that might exist with them.
Sylvia, thank you for your attention to these.
to visit with you on them in the near future.

I will be over

With best personal regards, I am,
Very truly yours,

/$v�

William B. Wiley
WBW:ksf
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December 29, 1980

Hamilton D. Upchurch, Esq.
Chairman
House Judiciary Committee
P. 0. Box 1330
603 Atlantic Bank Building
St. Augustine, FL 32084
Re:

Legislative proposals of Real Property, Probate
and Trust Law Section regarding amendments to
Probate Code and Marketable Record Title Act

Dear Hamilton:
Following up on our telephone conversation of today,
enclose d are two legislative matters that will be sponsored
by the Real Property, Probate and Trust Law Section of The
Florida Bar in the 1981 Session. Bill Sherman of DeLand, the
Section's Legislation Committee Chairman, asked me to make you
aware of these proposals at the earliest possible time so
that the Section will not encounter any problems with respect
to late introduction and consideration of its legislation.

7:"\

Here is what the b1lls do:

Probate Bill

The amendment toTsection 732.207\is a clarification of
�hat the Section consi1>-�rs to be present law. However, the Code
is not clear in this rE: -rd. The proposed amendment settles the
issue as to whether or ·uc., - the amount of the [elective shareJis
predicated upon the gross .or the equity in probate property
subject to a mortgage. There is case law at the Circuit Court
level to the effect that the elective share is _computen on the
_pet pr.o..b.a-t:..e estat...e.., after deducting mortg_g,ges. This decision is,
in part, predicated upon the present wording of Section 732.207
computed after deducting
which provides that the amount is
from the total value of the assets all valid claims against the
estate paid or payable from the estate." As the elected share
is computed as of the date of death, theoretically there are no
filed claims. Therefore, any indebtedness for which a claim
could be filed is subject to the deduction in the statute as
presently written. Agaih, the intent is to make clear what
11

•

•

Hamilton D. Upchurch, Esq.
December 29, 1980
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previous legislative intent is in this section. It will be
important that this intent be placed in the relevant bill history
that goes along with this bill through the legislative process.
,

G)
"t)

amendment to Section 733. 2123 requires that
The .:!="_�posed
·
formal notice
n to interested parties be ore t e issuance of
Letters of Administration include a copy of the Petition for
ministration an a copy of the Will proposed to be admitted
to probate. This procedure is desirable because it'codifies what
the Section considers to be the proper practice under the Code
and rules. The only thing which is not presently required is
the service of the copy of the will proposed to be admitted to
probate. As a practical matter, most attorneys attach a copy
of the will to the Petition for Administration. However, careful
reading of the statute would indicate that such is not required-
it being sufficient only to identify the will.

The proposed amendment tofsection 7@.702(l�is designed
�
� �o obviate the problems createC by the decision of the Second
District Court of Appeal in the case of Estate of WilliaI!1s,
381 So.2d 735 (Fla. 2 DCA 1980). That case held that a funeral
claim was not subject to the statute of non-claims because it
was not -a- debt Li, the g:t;a PM:1 e "£ non claims �::U·S=@=i--4: wao=R-e_E::,a debt of decedent at the date of death. While the Section
basically agrees with the reasoning of the Court in the ·williams
decision, as a practical matter, there has to be some cut-off date
for filing funeral claims in order to effect the orderly admin
istration of estates. It is ohvious that under the present law
a funeral director may file a �laim at any time before the personal
representative has been dischar�ed. This could form the basis
for the refusal of the cautious personal r?rresentative to make
any kind of partial distribution until(iunral and burial expenses�
are fully settled. This goes against the spirit of the Code.
The proposed amendment to7section 733.703)provides that
the
personal
representative is represented by counsel, th�
�
erk of the court will mail the copy of the claim to the at�o�
�
record. In the absence of an attorney of record, he would
mail it to the personal representative. This proposal is intended
to correct the problem which existed in Sessons v. Johnson, 381
So.2d 1260 (Fla. 5 DCA 1979). In that case the clerk, acting
under the existing statute, mailed a copy of the claim to a non
resident personal representative who did not notify his Florida
counsel of the receipt of same. Consequently, no objection to
the claim was filed, and the claimant was able to obtain an
order requiring the compulsory payment of the claim without the
estate having the opportunity of litigating the validity of it.

Hamilton D. Upchurch, Esq.
December 29, 1980
Page Three
Marketable Record Title Act Bill
This bill speaks to the Marketable Record Title Act,
Chapter 712, Florida Statutes. The legislation is responsive
to concerns created in Kittrell v. Clark, 363 So.2d 373 (Fla.
1st DCA 1978) (cert. den. May 8, 1980, Case No. 55,653
Supreme Court of Florida), and Mayo v. Owens,367 So.2d 1054
(Fla. 1st DCA 1979). The guts of the proposal is the amendment
to the definition of "Title Transaction" via the addition of the
requirement of recordation in the public records of the county
in which the land is located and a description of the land.
That is found in the proposal to amend Section 712.01(3). The
other amendments are technical.
As in the past, we would hope that these two proposals
would move through the legislative process as House Judiciary
Corrnnittee Bills. Most of the legislative matters proposed by
the Real Property, Probate and Trust Law Section in the past
have proceeded in this fashion. If, however, you do not feel
that these items are appropriate for such status, please let
me know so that I might obtain individual sponsors.
In addition, let me offer the assistance of the Section
to you and your committee on any matters that you feel would
be appropriately researched or reviewed by experts in the field
of real property, probate and trust law. This is the area of
legislative activity that the Section prides itself in most.
Again, congLatulations on your chairmanship. I look
forward to again wc,rking with you in the coming session.
Please let me hear from you.

With best regards, I am

Very truly yours,

b�
�

'

William B. Wiley
WBW/dm
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SUMMARY:
A.

Present Situation:

Chapters 731 through 735, Florida Statutes, make up Florida's
Probate Code, which was enacted in substantially its present form in
1974. Minor revisions have been made yearly since that time.
B:

Proposed Changes and Probable Effects:

(1)
§732.207: Is amended to clarify the present intent of this
section, regarding a surviving spouse's elective share of the estate of
a deceased spous�. The ele9tive share is to be computed after deducting
from the total value of the assets all valid claims against the estate
paid or payable from the estate and all mortgages, liens or security
interests thereon.
(2)
§733.2l23: Is amended to require that a copy of the Petition_
for Administration and a copy of the will to be probated be attached to
the notice given to interested parties of a Petition for Administration.
As a practical matter, most attorneys would do this anyway.
(3� §733.30�: rs amended to include state banking corporations,
.
?tate savings associations
and federal savings and loan associations to
the li�t of financial institutions entitled to act as personal repre
sentatives and curators of estates.
(4) §733.702(1): Is amended to obviate the problem created by
Estate of Williams, 381 So.2d 735 (Fla.- 2d DCA, 1980) which held that a
funeral claim was not subject to the so-called 'statute of non-claims'
because it was not a debt of the decedent at the date of death! Now
funeral and burial expenses are to be specifically included by the sec
tion.
The statute of non-claims is designed to facilitiate estate probations,
to afford prompt statement of claims, and to afford creditors and bene
ficiaries prompt yet accurate appraisals of their rights.
The predecessor of this section, old §716(1) (e), specifically included
funeral and burial expenses.

(5) §733.703: Is amended to make sure that the attorney of _a
personal representative will be furnished a copy of a creditor's claim
against the estate, if the personal representative is represented by an
attorney. In Sessons v. Johnson, 381 So.2d 1260 .(Fl.a. 5th. DCA, 1979_)_ , __

PCB 4, Committee on Judiciary, Staff Summary, Page 2
the clerk only mailed a copy to the personal representative who did
not notify his attorney. No objection to the claim was filed and the
claimant was able to obtain an order requiring the compulsory payment
of the claim without the estate having the opportunity of litigating
its validity.
(6)
§733.901(1)
Is amended to extend the filing period for
estates required to file a federal estate tax return.
(7)
§744.309:
Is amended to include state banking corporations,
state savings associations and federal savings and loan associations
to the list of financial institutions entitled to act as ·guardian of
the ·property of an incompetent.
Both §§733.305 and 744.309 presently include only trust companies
and national banking associations.
II.

Fiscal ImE_act:

There may be a limited fiscal impact in that minor costs will
be incurred by the private sector in attaching a copy of the petition
for administration and a copy of the will proposed to be admitted to
probate as required by §433.2123. Some additional costs will be incurred
by the state by_the requirement of §733.703 that the clerk shall serve
by mail a copy of the claim on the personal representative. Neither of
these appears to be significant costs.

236-164-1-1

Proposed Committee Bill 4
A bill to be entitled

An act relating to probate; amending s.

l:btc
1.5

732.207, Florida Statutes, providing that
4

mortgages, liens or security interests on

5

probate assets shall be taken into account in

6

computing the elective share; amending s.

1.5/1
1.5/2

733.2123, Florida Statutes, requiring that a
8

copy of the petition for administration and a

9

copy of the will accompany the notice in an

10

adjudication before issuance of letters;

11

amending s. 733.702(1), Florida Statutes, 1980

12

Supplement, requiring that a claim for funeral

13

or burial expenses must be filed in the same

14

manner as other claims; amending s. 733.703,

15

Florida Statutes, requiring that a copy of any

16

creditor's claim filed in an estate proceeding

17

be furnished to the attorney for the personal

18

representative; providing an effective date.

1. 5/3
1.5/4
l. 5/5

1. 5/6
1. 5/7

19

�

Be It Enacted by the Legislature of the State of Florida:

l:enc

21
22

23
24

Section 1.

Section 732.207, Florida Statutes, is

1.5/8

amended to read:
732.207

Amount of the elective share.--The elective

2.2

25

share shall consist of an amount equal to 30 percent of the

2.2/1

�

fair market value on the date of death of all assets referred

2.2/2

ll

to in s. 732.206, computed after deducting from the total

2.2/3

n

value of the assets:

29

30

ill

All valid- claims against the estate paid or

payable from the estate; and

31

l
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(2)

All mortgaoes, liens or security interests

2.2/9

2 thereon.
3

2.2/8

Section 2.

Section 733.2123, Florida Statutes, is

2.2/10

4 amended to read:
5

733.2123

Adjudication before issuance of letters.--A

6 petitioner may serve formal notice of his petition for

3.2

3.2/1

administration on interested persons, which notice shall have

3.2/2

8 attached a copy of the petition for administration and a copy

3.2/3

9 of the will proposed to be admitted to probate.

3.2/4

No person who

10 is served with formal notice of the petition for
11 administration prior to the issuance of letters or who has
l2

waived notice may challenge the validity of the will, testacy

l3 of the decedent, qualifications of the personal
14 representative, venue, or jurisdiction of the cour_t, except in

15 connection with the proceedings before issuance of letters.
16
17

Section 3.

Subsection (1) of section 733. 702, Florida

Statutes, 1980 Supplement, is amended to read:

18

733.702

19

(1)

Limitations on presentation of claims.--

3.2/5
3.2/6
3.2/7
3.2/8
3.2/9
3.2/10
4.2

No claim or demand against the decedent's estate

4.2/1

w for funeral or burial expenses or claim or demand that arose

4.2/2

21 before the death of the decedent, including claims of the

4.2/3

22

state and any of its subdivisions, whether due or not, direct

23 or contingent, or liquidated or unliquidated, and no claim for

4.2/4
4.2/5

24 personal property in the possession of the personal
25 representative or for damages, including, but not limited to,

4.2/6

26

actions founded on fraud or other wrongful act or omission of

4.2/7

v

the decedent, shall be binding on the estate, on the personal

4.2/8

n representative, or on any beneficiary, unless presented:
29

{a)

Within 3 months from the time of the first

4.9

30

publication of the notice of administration, even though the

4.10

31

personal representative has recognized the claim or demand by

4 .11

2
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paying a part of it or interest on it or otherwise.

The

4.12

2 personal representative may settle in full any claim without
3 the necessity of the claim being filed when the settlement has

4.13

4 been approved by the beneficiaries adversely affected

4.14

5 according to the priorities provided in this code and when the

4.15

6

4.16

settlement is made within the statutory time for filing

7 claims; or he may file a proof of claim of all claims he has
8

paid or intends to pay.
(b)

9

Within 3 years after the decedent's death, if

4.17/1

10 notice of administration has not been published.
Section 4.

11

4.17

Section 733.703, Florida Statutes, is

4.17/2

12 amended to read:
733. 703

13

Form and manner of presenting claim. --A

5.2

14

creditor shall file with the clerk a written statement of the

5.2/1

15

claim, indicating its basis, the name and address of the

5.2/2

l6

creditor or his agent or attorney, and the amount claimed.

5.2/3

17

The claim is presented when filed.

5.2/5

18

the date when it will become due shall be stated.

19

claim is contingent or unliquidated, the nature of the

w

If a claim is not yet due,
If the

5.2/6

uncertainty shall be stated.

If the claim is secured, the

5.2/8

21

security shall be described.

Failure to describe correctly

5.2/9

22

the security, the nature of any uncertainty, or the due date

23

of a claim not yet due does not invalidate the presentation

24

made.

25

clerk who shall serve fttr-n-i�h the copy on to the personal

5.2/13

26

representative in the manner provided for service of informal

5.2/15

27

notice under s. 731.301 (2) (a) and note the fact on the

28

original.

29

A creditor shall deliver a copy of the claim to the

Section 5.

5.2/10
5.2/11

5.2/16
This act shall take effect October 1, 1981.

30
31
3
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*****************************************

l:hbs

2

HOUSE SUMMARY

l:hbs

3

Provides that mortgages, liens or security interests on
probate assets shall be taken into account in computing
the elective share.
Provides that a copy of the petition
for administration and a copy of the will shall accompany
the notice in an adjudication before issuance of letters.
Provides that a claim for funeral or burial.expenses
against an estate must be filed in the same manner as
other claims. Provides that a copy of any creditor's
claim filed in an estate proceeding be furnished to the
attorney for the personal representative.

5.2/18
5.2/19
5.2/20

4
5
6

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

4
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5.2/22
5.2/23
5.2/24
5.2/25
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Proposed Committee Bill 4
A bill to be entitled

An act relating to estates; amending s.
3

732.207, Florida Statutes, providing that

4

mortgages, liens or security interests on

5

probate assets shall be taken into account in

6

computing the elective share; amending s.

l:btc
1. 5
1. 5/1
1.5/2

733.2123, Florida Statutes, requiring that a
8

copy of the petition for administration and a

9

copy of the will accompany the notice in an

10

adjudication before issuance of letters;

11

amending s. 733.305(1), Florida Statutes,

12

providing that all state banking corporations

13

authorized to exercise fiduciary powers in

14

Florida shall be entitled to act as personal

15

representatives and curators of estates;

16

amending s. 733.702(1), Florida Statutes, 1980

17

Supplement, limiting claims or demands against

18

decedent's estates for funeral or burial

19

expenses: amending s. 733.703, Florida

20

Statutes, requiring creditors to serve copies

21

of claims upon the personal representative in a

22

described manner; amending s. 744.309(5),

23

Florida Statutes, providing that a state

24

banking corporation authorized to exercise

25

fiduciary powers in Florida may be appointed

26

the guardian of a resident incompetent;

27

providing an effective date.

1. 5/3
\1.5/4

1. 5/5
1.5/6
1. 5/7
1.5/8
1. 5/9
1.5/10

1.5/11

28

�I Be It Enacted by the Legislature of the State of Florida:
30
31

1
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Section 1.

31

amended to read:
732.207

Section 732.207, Florida Statutes, is

Amount of the elective share.--The elective

4 share shall consist of an amount equal to 30 percent of the

5 fair market value on the date of death of all assets referred

6 to in s. 732.206, computed after deducting from the total
8
9

10

value of the assets:

2.2/2

2.2/3
2.2/7

(2)

All mortgages, liens or security interests

2.2/8

payable from the estate; and

Section 2.

14

733.2123

13 amended to read:

17

2.2/1

All valid claims against the estate paid or

12

16

2.2

(1)

11 thereon.

15

1.5/12

Section 733.2123, Florida Statutes, is

Adjudication before issuance of letters.--A

petitioner may serve formal notice of his petition for

administration on interested persons, which notice shall have

9ttached a copy of the peti. tion for administration and a copy

18 I of�the�_will proposed to be admitted to proba!�.

191 is served with formal notice of the petition for

No person who

201 administration prior to the issuance of letters or who has

211 waived notice may challenge the validity of the will, testacy

221 of the decedent, qualifications of the personal

2.2/9

2.2/10
3.2

3.2/1

3.2/2

3.2/3

3.2/4

3.2/5

3.2/6

231 representative, venue, or jurisdiction of the court,· except in 13.2/7
241 connection with the proceedings before issuance of letters.
25

Section 3.

27

733.305

Subsection (1) of section 733.305, Florida

�I Statutes, is amended to read:
28

(1)

13.2/8
3.2/9

3.2/10
1
All trust companies incorporated under the laws of 3.2/11
Trust companies and other corporations.--

�I the state and all state banking corporations authorized an�

301 qualified to exercise fiduciary powers in Florida and all
31\ national banking associations authorized and qualified to
2
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3.2/13

186-308-3-1
exercise fiduciary powers in Florida shall be entitled to act

3.2/14

Subsection (1) of section 733.702, Florida

3.2/16

21 as personal representatives and curators of estates.
3

Section 4.

5

733.702

41 Statutes, 1980 Supplement, is amended to read:

6

(1)

Limitations on presentation of claims.--

No claim or demand against the decedent's estate

3.2/15
3.2/17

3.2/18

3. 2/19

71 for funeral or burial expenses or claim or demand that arose

3.2/20

91 state and any of its subdivisions, whether due or not, direct

3.2/22

81 before the death of the decedent, including claims of the

3.2/21

l0I or contingent, or liquidated or unliquidated, and no claim for

j3.2/23

12 1 representative or for damages, including, but not limited to,

3.2/24

141 the decedent, shall be binding on the estate, on the personal

3.2/26

lll personal property in the possession of the personal

131 actions founded on fraud or other wrongful act or omission of

151 representative, or on any beneficiary, unless presented:
16

(a)

Within 3 months from the time of the first

171 publication of the notice of administration, even though the

181 personal representative has recognized the claim or demand by
191 paying a part of it or interest on it or otherwise.

The

201 personal representative may settle in full any claim without

3.2/25

3.2/27

3.2/28

3.2/29
3.2/30

211 the necessity of the claim being filed when the settlement has 13.2/31

221 been approved by the beneficiaries adversely affected

3.2/32
1
nl according to the priorities provided in this code a�d when the 3.2/33

241 settlement is made within the statutory time for filing

251 claims; or he may file a proof of claim of all claims he has
�I paid or intends to pay.

Within 3 years after the decedent's death, if

27

(b)

29

Section 5.

28 1 notice of administration has not been published.

3

01 I
3

amended to read:

Section 733.703, Florida Statutes, is

3
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13.2/34

3.2/35
3.2/36

3.2/37

186-308-3-1
733.703

Form and manner of presenting claim.--A

2 creditor shall file with the clerk a written statement of the
1
3 claim, indicating its basis, the name and address of the

41 creditor or his agent or attorney, and the amount claimed.

5

6

The claim is presented when filed.

If a claim is not yet due,

the date when it will become due shall be stated.

If the

claim is contingent or unliquidated, the nature of the

81 uncertainty shall be stated.
91 security shall be described.

If the claim is secured, the

Failure to describe correctly

101 the security, the nature of any uncertainty, or the due date

111 of a claim not yet due does not invalidate the presentation

121 made.

A creditor shall deliver a copy of the claim to the

131 clerk who shall serve fu.!.'ft��ft the copy on ee the personal

141 representative in the manner £rovided for service of informal

15

16
17

1

notice under s. 731. 301 (_2_) (a) and note the fact on the

original.

Section 6.

Subsection (5) of section 744.309, Florida

181 Statutes, is amended to read:
19

744.309

21

(5)

201 incompetent.--

Who may be appointed guardian of a resident

TRUST COMPANY OR STATE BANK OR NATIONAL BANK.--A

221 trust company incorporated under Florida law, or a state

231 bankino corporation authorized and qualified to exercise

241 fiduciary powers in Florida, or a national banking association

251 authorized and qualified to exercise fiduciary powers in

UI Florida, may act as guardian of the property of an
271 incompetent.

281

29

Section 7.

3.2/39

3.2/40
3.2/41

3.2/43

3.2/44
3.2/46

3.2/47

3.2/48

3.2/49

3.2/51

3.2/52
3.2/53

3.2/54

3.2/55
3.2/56

[3.2/57

3.2/58

3.2/59
3.2/60

This act shall take effect October 1, 1981. [3.2/61

30

31

3.2/38

4
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186-308-3-1

2

4

5
6

8
9
10

11
12

*****************************************

l:hbs

HOUSE SUMMARY

l:hbs

Provides that mortgages, liens or security interests on
probate assets shall be taken into account in computing
the elective share. Provides that a copy of the petition
for administration and a copy of the will shall accompany
the notice in an adjudication before issuance of letters.
Provides that all state banking corporations authorized
to exercise fiduciary powers in Florida shall be entitled
to act as personal representatives and curators of
estates and shall be entitled to be appointed guardians
of resident incompetents.

5.0/2
5.0/3
5.0/4
5.0/5
5.0/6
5.0/7
5.0/8

Provides limitations on the payment of claims or demands
against the decedent's estate for funeral or burial
expenses.

5.0/10
5. 0/11

Reauires creditors to serve copies of claims upon the
personal representative in a described manner. See bill
for details.

5. 0/13
5.0/15

13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

5
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236-164-1-1

Proposed Committee Bill 4
A bill to be entitled

2
3
4

l:btc
1.5

An act relating to probate; amending s.
732.207, Florida Statutes, providing that

1.5/1

mortgages, liens or security interests on

5

probate assets shall be taken into account in

6

computing the elective share; amending s.

1. 5/2

733.2123, Florida Statutes, requiring that a
8

copy of the petition for administration and a

9

copy of the will accompany the notice in an

10

adjudication before issuance of letters;

1.5/4

11

amending s. 71< �n�,,.

;, 1980

12

Su:

:uneral

13

or

same

14

mar

15

Flo

16

ere

17

be

18

rep1

19
20
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Be It Enact

21
22

'

/

1. 5/5

703,
)f any

1. 5/6

�eding
onal

1.5/7

te.
Florida:

___ �c.at.utes, is

Secti

1.5/3

l:enc
1.5/8

23 I amended to read:
24

732.207

Amount of the elective share.--The elective

2.2

251 share shall consist of an amount equal to 30 percent of the

2.2/1

26 I fair market value on the date of death of all assets referred

2.2/2

271 to in s. 732.206, computed after deducting from the total

2.2/3

nl value of the assets�
29

ill.

All valid claims against the estate paid or

30 I payable from the estate; and
31

1
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2. 2/7

236-164-1-1
(2)

21 thereon.
3

All mortgages,� liens or security interests

Section 2.

41 amended to read:

61

733.2123

Section 733.2123, Florida Statutes, is
Adjudication before issuance of letters.--A

petitioner may serve formal notice of his petition for

administration on interested persons L which notice shall have

a attached a copy of the petition for administration and a copy
l
9 of the will proposed to be admitted to probate. No person who

10 is served with formal notice of the petition for

11 administration prior to the issuance of letters or who has

l2 waived notice may challenge the validity of the will, testacy
13 of the decedent, qualifications of the personal

14 representative, venue, or jurisdiction of the court, except in

15 connection with the proceedings before issuance of letters.
16

17

18
19

Section 3.

Subsection (1) of section 733.702, Florida

Statutes, 1980 Supplement, is amended to read:
733.702
(1)

Limitations on presentation of claims.--

No claim or demand against the decedent's estate

20

for funeral or burial ex£enses or claim or demand that arose

22

state and any of its subdivisions, whether due or not, direct

21 before the death of the decedent, including claims of the

23 or contingent, or liquidated or unliquidated, and no claim for
�I personal property in the possession of the personal

251 representative or for damages, including, but not limited to,

261 actions founded on fraud or other wrongful act or omission of

DI the decedent, shall be binding on the estate, on the personal
nl representative, or on any beneficiary, unless presented:

�1
�

{a)

Within 3 months from the time of the first

publication of the notice of administration, even though the

311 personal representative has recognized the claim or demand by
2
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2.2/8

2.2/9

2.2/10
3.2

3.2/1

3.2/2

3.2/3

3.2/4
3.2/5

3.2/6
3.2/7

3. 2/B

3.2/9

3.2/10
4.2

4.2/1

4.2/2

4.2/3

4.2/4
4.2/5

4.2/6

4.2/7
4.2/8
4.9

4.10

4.11

236-164-1-1

2
4
6
8

*****************************************

l:hbs

HOUSE SUMMARY

l:hbs

Provides that mortgages, liens or security interests on
probate assets shall be taken into account in computing
the elective share. Provides that a copy of the petition
for administration and a copy of the will shall accompany
the notice in an adjudication before issuance of letters.
Provides that a claim for funeral or burial-expenses
against an estate must be filed in the same manner as
other claims. Provides that a copy of any creditor's
claim filed in an estate proceeding be furnished to the
attorney for the personal representative.

5.2/18
5.2/19
5.2/20

9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
4
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5.2/21
5.2/22
5.2/23
5.2/24
5.2/25
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186-308-3-1
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Proposed Committee Bill 4
A bill to be entitled

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

An act relating to estates; amending s.

732.207, Florida Statutes, providing that

l:btc
1.5

mortgages, liens or security interests on

1.5/1

computing the elective share; amending s.

1.5/2

copy of the petition for administration and a

1.5/3

adjudication before issuance of letters;

1.5/4

probate assets shall be taken into account in
733.2123, Florida Statutes, requiring that a

copy of the will accompany the notice in an

amending s. 733.305(1), Florida Statutes,

providing that all state banking corporations

authorized to exercise fiduciary powers in

1. 5/5

representatives and curators of estates;

1.5/6

Supplement, limiting claims or demands against

1.5/7

expenses: amending s. 733.703, Florida

1.5/8

of claims upon the personal representative in a

1.5/9

Florida Statutes, providing that a state

1.5/10

Florida shall be entitled to act as personal

amending s. 733.702(1), Florida Statutes, 1980
decedent's estates for funeral or burial

Statutes, requiring creditors to serve copies

described manner; amending s. 744.309(5),

banking corporation authorized to exercise

fiduciary powers in Florida may be appointed

the guardian of a resident incompetent;
providing an effective date.

28

291 Be It Enacted by the Legislature of the State of Florida:
30
31

1
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1. 5/11

l:enc

186-308-3-1
Section 1.

3

amended to read:
732.207

Section 732.207, Florida Statutes, is

Amount of the elective share.--The elective

4 share shall consist of an amount equal to 30 percent of the

5 fair market value on the date of death of all assets referred

61 to in s. 732.206, computed after deducting from the total
7 value of the assets:

1. 5/12
2.2

2.2/1

2.2/2

2.2/3

8

(1)

All valid claims against the estate paid or

2.2/7

10

(2)

All mortgages, liens or security interests

2.2/8

12

Section 2.

14

733.2123

9 payable from the estate; and

11 thereon.

13 amended to read:

Section 733.2123, Florida Statutes, is

Adjudication before issuance of letters.--A

2.2/9

2.2/10
3.2

15 petitioner may serve formal notice of his petition for

3.2/1

17 att:ached a copy of the petition for administration and a copy

3.2/3

16 administration on interested persons, which notice shall have

18 I oLt�e�wi).l proposed to be admitted to probate.

19 I is served with formal notice of the petition for

No person who

201 administration prior to the issuance of letters or who has

3.2/2

3.2/4

3.2/5

211 waived notice may challenge the validity of the will, testacy

3.2/6

DI representative, venue, or jurisdiction of the court,· except in

3.2/7

221 of the decedent, ciualifications of the personal

241 connection with the proceedings before issuance of letters.

25 I

Section 3.

27

733.305

Subsection (1) of section 733.305, Florida

�I Statutes, is amended to read:

28

(1)

3.2/8
3.2/9

Trust companies and other corporations.--

3.2/10
1
All trust companies incorporated under the laws of 3.2/11

�I the state and all state banking corporations authorized and

301 qualified to exercise fiduciary powers in Florida and all
Jll national banking associations authorized and qualified to
2
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3. 2/13

186-308-3-1

3
4

6

8
9
10
11
12

*****************************************

l:hbs

HOUSE SUMMARY

l:hbs

Provides that mortgages, liens or security interests on
probate assets shall be taken into account in computing
the elective share. Provides that a copy of the petition
for administration and a copy of the will shall accompany
the notice in an adjudication before issuance of letters.
Provides that all state banking corporations authorized
to exercise fiduciary powers in Florida shall be entitled
to act as personal representatives and curators of
estates and shall be entitled to be appointed guardians
of resident incompetents.

5.0/2
5.0/3
5.0/4

Provides limitations on the payment of claims or demands
against the decedent's estate for funeral or burial
expenses.

5.0/10
5.0/11

Requires creditors to serve copies of claims upon the
personal representative in a described manner. See bill
for details.

5.0/15

13
14
15
16
17
18
19
20
21
22

23
24
25
26
27
28
29
30

31

5
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OTHER COM.11. REFERENCE;-------PREPARED BY:

Katharine Barry

STAFF DIRECTOR Richard Hixson

SUMMARY:
A.

Present Situation:

Chapters 731 through 735, Florida Statutes, make up Florida's
Probate Code, which was enacted in substantially its present form in
1974. Minor revisions have been made yearly since that time.
B:

Proposed Changes and Probable Effects:

(1) §732.207: Is amended to clarify the present intent of this
section, regarding a surviving spouse's elective share of the estate of
a deceased spous�. The ele9tive sha+e is to be·computed after deducting
from the total value of the assets all valid claims against the estate
paid or payable from the estate and all mortgages, liens or security
interests thereon.
(2)
§733.21·23: Is amended to require that a copy of the Petition
for Administration and a copy of the_ will _tO ·.be· probated be attached :to
the notice given to: interested parties ·of··a Petition ·for Administration.
-· ...
As a practical matte:::-,· m?.�t. attorneys would ·:do' this anyway.
{3) §733.305: Is amended to:include state banking corporations,
§tate savings associations and federal savings and loan associations to
the list of financial institutions entitled to act as personal repre
sentatives and curators of estates.
(4) §733.702(1): Is amended to obviate the problem created by
Estate of Williams, 381 So.2d 735 (Fla�· 2d DCA, 1980) which held that a
funeral claim was not subject to the so-called 'statute of non-claims'
because it was not a debt of the decedent at the date of death! Now
funeral and burial expenses are to be specifically included by the sec
tion.
The statute of non-claims is designed to facilitiate estate probations,
to afford prompt statement of claims, and to afford creditors and bene
ficiaries prompt yet accurate appraisals of their rights.
The predecessor of this section, old §716(1) (e), specifically included
funeral and burial expenses.
§733.703: Is amended to make sure that the attorney of .a
(5)
personal representative will be fuinished a copy of a creditor's claim
against the estate, if the personal representative is represented by an
attorney. In Sessons v. Johnson, 381 So.2d 1260 .(Fl.a. 5th . DCA, 1979.),_ __

PCB 4, Committee on Judiciary, Staff Summary, Page 2
the clerk only mailed a copy to the personal representative who did
No objection to the claim was filed and the
not notify his attorney.
claimant was able to obtain an order requiring the compulsory payment
of the claim without the estate having the opportunity of litigating
its validity.
(6)
§733.901(1)
Is amended to extend the filing period for
estates required to file a federal estate tax return.
(7)
§744.309: Is amended to include state banking corporations,
state savings associations and federal savings and loan associations
to the list of financial institutions entitled to act as ·guardian of
the ·property of an incompetent.
Both §§733.305 and 744.309 presently include only trust companies
and national banking associations.
II.

Fiscal Im,eact:

There may be a limited fiscal impact in that minor costs will
be incurred by the private sector in attaching a copy of the petition
for administration - and a copy of the will proposed to be admitted to -�.
probate as required-by §433.2123.
Some addition�l-costs will be incu�ied
by the state by the.requirement of §733.703 that the clerk shall.serve
by mail a copy of the claim on the personal representative. Neither of
these appears to be significant costs.
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December 29, 1980

Hamilton D. Upchurch, Esq.
Chairman
House Judiciary Corrrrnittee
P. 0. Box 1330
603 Atlantic Bank Building
St. Augustine, FL 32084
Re:

Legislative proposals of Real Property, Probate
and Trust Law Section regarding amendments to
Probate Code and Marketable Record Title Act

Dear Hamilton:
Following up on our telephone conversation of today,
enclose d are two legislative matters that will be sponsored
by the Real Property, Probate and Trust Law Section of The
Florida Bar in the 1981 Session. Bill Sherman of DeLand, the
Section's Legislation Committee Chairman, asked me to make you
aware of these proposals at the earliest possible time so
that the Section will not encounter any problems with respect
to late introduction and consideration of its legislation.
Here is what the b1lls do:

Probate Bill

�
The amendment tolSection 732.207\is a clarification of
�hat the Section consil:crs to be present law. However, the Code
is not clear in this re� -rd. The proposed amendment settles the
issue as to whether or ·uc.,_- the amount of the[eiective share]is
predicated upon the gross -�•r the equity in pro ate property
subject to a mortgage. There is case law at the Circuit Court
level to the effect that the elective share is computed on the
.IJJ:t proba� est�te, after deducting mort��ges. This decision is,
in part, predicated upon the present wording of Section 732.207
which provides that the amount is " .
. computed afte·r deducting
from the total value of the assets all valid claims against the
estate paid or payable from the estate." As the elected share
is computed as of the date of death, theoretically there are no
filed claims. Therefore, any indebtedness for which a claim
could be filed is subject to the deduction in the statute as
presently written. Again, the intent is to make clear what

Hamilton D. Upchurch, Esq.
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previous legislative intent is in this section. It will be
important that this intent be placed in the relevant bill history
that goes along with this bill through the legislative process.
The_pr_�posed amendment to Sectionl733. 2123\,requires that
formal/notice · n to interested parties before the issuance of
Letters of Administration include a copy of the Petition for
minis ration an a copy of the Will proposed to be admitted
to probate. This procedure is desirable because it ·codifies what
the Section considers to. be the proper practice under the Code
and rules. The only thing which is not presently required is
the service of the copy of the will proposed to be admitted to
probate. As a practical matter, most attorneys attach a copy
of the will to the Petition for Administration. However, careful
reading of the statute would indicate that such is not required-
it being sufficient only to identify the will.

The proposed amendment to Section 7325. 702 (1) is designed
� �o obviate the problems createC by t e ecision o the..Second
Court of Appeal in the case of Estate of WilliaI!ls,
�District
381 So.2d 735 (Fla. 2 DCA 1980). That case held that a funeral
claim was not subject to the statute of non-claims because it
was not -a Jobe; t.o the b:t;at.,::,.f e "£ non claims b::.� i:t?uas=l3::0:L
a debt of decedent at the date of death. While the Section
basically agrees with the reasoning of the Court in the Williams
decision, as a practical matter, there has to be some cut-off date
for filing funeral claims in order to effect the orderly admin
istration of estates. It is obvious that under the present law
a funeral director may file a �laim at any time before the personal
representative has been discharbed. This could form the basis
for the refusal of the cautious personal re resentative to m ke
urial expenses__.)
any kind of partial distribution until fu- ra an
are fully settled. This goes against the spirit o t e o e.
·

The proposed amendment -m7section 733.701Jprovides that
if the personal representative is represented by counsel, the
8�
clerk of the court will mail the copy of the claim to the at:or�
•
o record. In the absence of an attorney of record, he would
mail it to the personal representative. This proposal is intended
to correct the problem which existed in Sessons v. Johnson, 381
So.2d 1260 (Fla. 5 DCA 1979). In that case the clerk, acting
under the existing statute, mailed a copy of the claim to a non
resident personal representative who did not notify his Florida
counsel of the receipt of same. Consequently, no objection to
the claim was filed, and the claimant was able to obtain an
order requiring the compulsory payment of the claim without the
estate having the opportunity of litigating the validity of it.
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Marketable Record Title Act Bill
This bill speaks to the Marketable Record Title Act,
Chapter 712, Florida Statutes. The legislation is responsive
to concerns created in Kittrell v. Clark, 363 So.2d 373 (Fla.
1st DCA 1978) (cert. den. May 8, 1980, Case No. 55,653
Supreme Court of Florida), and Mayo v. Owens,367 So.2d 1054
(Fla. 1st DCA 1979). The guts of the proposal is the amendment
to the definition of "Title Transaction" via the addition of the
requirement of recordation in the public records of the county
in which the land is located and a description of the land.
That is found in the proposal to amend Section 712.01(3). The
other amendments are technical.
As in the past, we would hope that these two proposals
would move through the legislative process as House Judiciary
Committee Bills. Most of the legislative matters proposed by
the Real Property, Probate and Trust Law Section in the past
have proceeded in this fashion. If, however, you do not feel
that these items are appropriate for such status, please let
me know so that I might obtain individual sponsors.
In addition, let me offer the assistance of the Section
to you and your committee on any matters that you feel would
be appropriately researched or reviewed by experts in the field
of real property, probate and trust law. This is the area of
legislative activity that the Section prides itself in most.
Again, congLatulations on your chairmanship. I look
forward to again wc,rking with you in the coming session.
Please let me hear from you.

With best regards, I am

Very truly yours,
4 '

/5,�

William B. Wiley
WBW/dm
Enclosures

Florid� Senate - 1981
By
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Sen.3tor Ware
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formal notice of petition for administration,

91

amending s. 733.702(1), Florida Statutes, 1990
Supplement, requiring timely presentation of

101

claims for funeral or burial expenses, amending

171

informal notice procedure for serving

111
Ill

111

15

Adjudication before issuance of letters.--A

attached a copy of the vill proposed to be admitted to

probate.

No person vho ls served with formal notice of the

61 petition for administration prior to the issuance of letters
or who has valved notice may challenge the validity of the

vill, testacy of the decedent, qualifications of the personal

91 representative, venue, or jurisdiction of the court, except ln·

s. 733. 703, Florida Statutes, rectuf�ing

101 connec tlon wlth the proceedlngs before issuance of letters.

creditor's claims on the personal

111 Statutes, 1980 Supplement, ls amended to read,

representative, providing an effective date.

11

Section J.

13

733.702

14

(1)

Subsection (11 of section 733.702, Florida

Limitations on presentation of clalms.--

No claim or demand against the decedent's estate

161 Be It Enacted by the 'Legislature of the State of Florida,

151 that arose before the death of the decedent, including claims

181

Section 1.

17

�I

732;207

17

19 I amended to read,

Section 732.207, Florida Statutes, la

Amount of the elective share.--The elective

111 share shall consist of an amount equal to 30 percent of the

111 fair �arket value on the date of death of all assets referred

ll

�

l

251

to in •• 732. 206, computed
after deducting from the total
.
value of the assetsi •

ill

All valid elai111s against the estate paid or

(21

All 1110rtqaqes, liens, or security lnteresti

Ml payable from the estate,· and�

21

18

1?

thereon.

Section 2.

JO I amended to read t
]1

Section 733.2123, Florida Statutes, ls

1
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of the state and any of its subdivisions, whether due or not,

direct or contingent, or liquidated or unliquldated1 no claim

18 for funeral or burial expenses1T-an� no claim for personal

19 property in the possession of the personal representative.1. or
� no clai� tor damages, including, but not limited to, actions
11

founded on fraud or other wrongful act or omission of the

lJ

representative, or on any beneficiary, unless presented,

n

21

decedent, shall be binding on the estate, on the personal
(a)

Within 3 months from the tl111e of the first

publication of the notice of administration, even though the
by
UI personal representative has recognized the clai• or demand
11 paying a part of lt or interest .on it or otherwise. The

25

19

personal representative may settle in full any claim without

]0

been approved by the beneficiaries adversely affected

2'I

]1

the necessity of the claim b'!!lng filed when the settlement has
according to the priorities provided ln this code and when the
2
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will proposed to be admitted to probate. Requires timely
presentation of claims or demands against the decedent's
estate for funeral or burial expenses. Requires Informal
notice procedure for serving creditor's claims on the
personal representative by the clerk of the court.

settlement ls made wlthln the statutory tlme for flllng

clalms, or he may flle a proof of claim of all clalms he has
pald or lntenda to pay.
(bl

Mlthln J years after the decedent's death, lf

notlce of admlnlstratlon has not been published.
Section 4.

amended to read,
733.703

Section 733.703, Florida Statutes, ls

Form and �anner of presenting clalm.--A·

9I creditor shall file vlth the clerk a written statement of the

101 clalm, lndlcating lts basts, the name and.address of the
11I creditor or his agent or attorney, and the amount claimed.

11 The claim ls presented when filed. If a claim ts not yet due,
1
13 the date when it will become due shall be stated. If the
14I clalm ls contingent or unllquldated, the nature of the
15I uncertainty shall be �tated.

16I security shall be described.

If the claim la secured, the

10
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Failure to describe correctly

17

11I of a claim not yet due does not lnvallddte the presentation

19

17I the security, the nature of any uncertainty, or the due date
19I made.
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A creditor shall deliver a copy of the claim to the

clerk who shall !!.!.Y!!_ ,�rnlsh the copy on� the personal

representative, in the manner provided for service of ! Qformal

notice under s. 7Jl.301(2)(a), and note the fact on the
orlglnal.

Section 5.

This act shall take effect October 1, 1981,
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SENATE SUHHARJ

Requires that the total value of all valid claims against
the estate paid or payable from the estate of the
decedent and all mortgages, liens or security interests
thereon be deducted from the total value of specified
assets ln arriving at the amount of the elective share.
Requires a petitioner serving formal notice of his
petition for administration to also serve a copy of the
3
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Probate/ Elective Share
I.

Ho.

AND SPONSOR:

SB 175 by Senator Ware

SUMMARY:

A.

Present Situation:
The Florida Probate Code abolishes the doctrines of dower and curtsey,
and provides that the surviving spouse of a person who dies in Florida
is entitled to a share of the estate of the deceased spouse, designated
the elective share. No elective share in Florida property of a non
resident decedent exists.
The elective share is determined by taking into account all property of
the decedent wherever located that is subject to administration except
real property not located in Florida. The elective share consists of
an amount equal to 30 percent of the fair market value of such property,
computed after deducting from the total value of the property all valid
claims against the estate paid or payable from the �state.
The elective share is in addition to exempt property and allowances
(F.S. 732.402).
Current law provides that a petitioner may serve formal notice of his
petition for administration of an estate upon interested persons. No
person who is served with formal notice of the petition for administra
tion prior to the issuance of letters or who has waived notice may
challenge the validity of the will, testacy of the decedent, qualifica
tions of the personal representative, venue, or jurisdiction of the
court, except in connection with the proceedings before issuance of
letters.
A claim against a decedent's estate that arose prior to the decedent's
death or a claim for personal property in the possession of the personal
representative, or a claim for damages, shall not be binding on the
estate, the personal representative, or any beneficiary unless presented:
a.

Within 3 months from.the time of the first publication of notice
of administration, even though the personal representative has
recognized the claim by paying a part of it or interest on it or
otherwise.

b.

Within 3 years after the decedent's death, if notice of administration has not been published.

If a creditor has a claim against a decedent's estate, the creditor shall
file with the clerk a written statement of the claim, indicating its
basis, the name and address of the creditor or his agent or attorney,
and the amount claimed. A creditor shall deliver a copy of the claim to
the clerk who shall furnish the copy to the personal representative, and
note the fact on the original.
B.

Effect of Proposed Changes:
SB 175 provides that the elective share be computed after deducting from
the total value of the decedent's qualifying property:
a. all valid claims against the estate paid or payable from the
estate, and
Page 1 of 2
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I. B. Effect of Proposed Changes:

Bill No. And Sponsor:
SB 175 by Senator Ware

(continued)

b. all mortgages, liens, or security interests thereon.
SB 175 provides that a copy of the will proposed to be admitted to probate
shall be attached to the petitioner's formal notice of his petition for
administration.
SB 175 provides that no claim for funeral or burial expenses, shall be
binding on the estate, on the personal representative, or on any beneficiary,
unless presented:
a. Within 3 months from the time of the first publication of the notice
of administration, even though the personal representative has
recognized the claim by paying a part of it or interest on it or
otherwise.
b. Within 3 years after the decedent's death, if notice of administration has not been published.
SB 175 provides that a creditor shall deliver a copy of a claim against a
decedent's estate to the clerk who shall serve the copy on the personal
representative, in the manner provided for service of infonnal notice under
s. 731.301(2)(a), Florida Statutes, and note the fact on the original.
Thus, under SB 175, if the personal representative is represented by counsel,
the clerk of the court will mail the copy of the claim to the attorney of
record. In the absence of an attorney of record he would mail it to the
personal representative.
II. ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

None.

B. Government:

None.

III. COMMENTS:
Some circuit courts have held that the current elective share prov1s1ons require
that the elective share be based upon a decedent's net probate estate after
deducting mortgages.
The notice provisions of SB 175 are designed to correct the problems which may
arise where the clerk, acting under the existing statute, mails a copy of a
claim against the estate to a non-resident personal representative who fails to
notify his Florida counsel of receipt of the same. In such situations, an
objection to the claim may not be filed, and the claimant will be able to obtain
an order requiring payment of the claim without the estate having the opportunity
to challenge its validity.
IV.

AMENDMENTS:

None.
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SB 175 by Senator Ware

SUMMARY:
A.

Present Situation:

The Florida Probate Code abolishes the doctrines of dower and curtsey,
and provides that the surviving spouse of a person who dies in Florida
is entitled to a share of the estate of the deceased spouse, designated
the elective share. No elective share in Florida property of a non
resident decedent exists.

The elective share is detennined by taking into account all property of
the decedent wherever located that is subject to administration except
real property not located in Florida. The elective share consists of an
amount equal to 30 percent of the fair market value of such property,
computed after deducting from the total value of the property all valid
claims against the estate paid or payable from the.estate.
The elective share is in addition to exempt property and allowances
(F.S. 732.402).

Current law provides that a petitioner may serve formal notice of his
petition for administration of an estate upon interested persons. No
person who is served with fonnal notice of the petition for administra
tion prior to the issuance of letters or who has waived notice may
challenge the validity of the will, testacy of the decedent, qualifica
tions of the personal representative, venue, or jurisdiction of the
court, except in connection with the proceedings before issuance of
letters.

A claim against a decedent's estate that arose prior to the decedent's
death or a claim for personal property in the possession of the personal
representative, or a claim for damages, shall not be binding on the
estate, the personal representative, or any beneficiary unless presented:
a.

b.

B.

Within 3 months from the time of the first publication of notice
of administration, even though the personal representative has
recognized the claim by paying a part of it or interest on it or
otherwise.
Within 3 years after the decedent's death, if notice of administration has not been published.

If a creditor has a claim ag�inst a decedent's estate, the creditor shall
file with the clerk a written statement of the claim, indicating its
basis, the name and address of the creditor or his agent or attorney, and
the amount claimed. A creditor shall deliver a copy of the claim to the
clerk who shall furnish the copy to the personal representative, and note
the fact on the original.
Effect of Proposed Changes:

SB 175 provides that the elective share be computed after deducting from
the total value of the decedent's qualifying property:
a.

All valid claims against the estate paid or payable from the
estate, and
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B. Effect of Proposed Changes: (continued)
b. All mortgages, liens, or security interests thereon.
SB 175 provides that a copy of the will proposed to be admitted to probate
shall be attached to the petitioner's formal notice of his petition for
administration.
SB 175 provides that all state banking corporations and state savings asso
ciations authorized and qualified to exercise fiduciary powers in Florida
shall be entitled to exercise fiduciary powers in Florida. Federal savings
and loan associations so authorized and qualified shall be entitled to act
as personal representatives of estates.
SB 175 provides that no claim for funeral or burial expenses shall be bind
ing on the estate, on the personal representative, or on any beneficiary,
unless presented:
a. Within 3 months from.the time of the first publication of the notice
of administration, even though the personal representative has
recognized the claim by paying a part of it or interest on it or
otherwise.
b. Within 3 years after the decedent's death, if notice of administration has not been published.
SB 175 provides that a creditor shall deliver a copy of a claim against a
decedent's estate to the clerk who shall serve the copy on the personal
representative, in the manner provided for service of informal notice under
s. 731.301(2)(a), Florida Statutes, and note the fact on the original. Thus,
under SB 175, if the personal representative is represented by counsel, the
clerk of the court will mail the copy of the claim to the attorney of record.
In the absence of an attorney of record he would mail it to the personal
representative.
SB 175 provides that the final accounting and petition for discharge of an
estate sha71 be served within 12 months after:issuance of' 1 etters for estates
not required to file a federal estate taX' return, otherwise within 12 months
from the date the return is due, unless the time is extended by the court.
SB 175 provides for those institutions that may act as a guardian of the
property of an incompetent.

II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:

None.

B.

Government: None.

III. ' · COMMENTS:
Some circuit courts have held that the current elective share provisions require
that the elective share be based upon a decedent's net probate estate after
deducting mortgages.
The notice provisions of SB 175 are designed to correct the problems which may
arise where the clerk, acting under the existing statute, mails a copy of a
claim against the estate to a non-resident personal representative who fails to
notify his Florida counsel of receipt of the same. Tn such situations, an
objection to the claim may not be filed, and the claimant will be able to obtain
an order requiring payment of the claim without the estate having the opportunity
to challenge its validity.
IV.

SB 175 was substituted for a similar bill, HB 1022, by the House.
AMENDMENTS: None.
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Legislative Proposals of Real Property,
Probate and Trust Law Section of the
Florida Bar for 1981 Legislative Session

Dear Sylvia:
Pursuant to our conversation a couple of weeks ago, please find
enclosed two legislative proposals of the Bar's Real Property,
Probate and Trust Law Section. They consist of a bill to amend the
Probate Code and a bill to amend the Marketable Record Title Act.
To give you a bit of background on what the Probate Code proposal
does, I am enclosing a copy of my December 29 letter to Senator
Ware. It capsules the bill and basically represents a synopsis
provided to me by Bill Belcher of St. Petersburg. Bill is again the
Chairman of the Section's Probate Law Legislation Committee, and he
will be available to respond to any questions or problems that the
Legislature might have with this proposal. With respect to the
Marketable Record Title Act proposal, I am enclosing a copy of a
memorandum prepared for me by Charles Gardner who is the Chairman of
the Marketable Record Title Act and Public Lands Committee of the
Section. This proposal represents a great deal of work by Charles'
committee. With respect to this proposal, I should also advise that
the Lawyers' Title Guaranty Fund will probably be a proponent of the
proposal or at least neutral with respect to it. The Vice President
of the Fund, Bob Threadgill, participated in the drafting of the
proposal.
There is also the possibility that the Section will be support
ing a proposal to amend the Mechanic's Lien Law. I am enclosing a
copy of what I have at this time. I am not yet sure what our posture
is with respect to the proposal, but I hope to know in the next week
or so. It was acted on at the last Executive Council Meeting, but
the minutes have not been prepared. I was not present at the meeting
and, therefore, am not sure what I am supposed to do with it.

Sylvia Alberdi
January 22, 1981
Page Two
I have written Henry Trawick and sent him copies of the
Section's proposals for his review and comments.
If you or your staff have any questions or problems, please do
not hesitate to contact me. Before we request that any of these
bills be agendaed in the Committee, we will try to iron out any
problems that might exist with them.
Sylvia, thank you for your attention to these.
to visit with you on them in the near future.

I will be over

With best personal regards, I am,
Very truly yours,
William B. Wiley
WBW:ksf
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Dear.Bill:
Thank you for your letter of January 22, 1981.
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In connection with the probate law changes I have the following
comments:
1.

The proposal in connection with the elective share goes
against the intent of the Commission in its recommenda
tions to the legislature. The question of mortgages and
liens was considered by the Commission. The Commission
decided that unless a claim was made against the estate,
the amount of the mortgages and liens should not be
. deducted because otherwise it might well result in a
windfall to others at the expense of the widow. I still
have that feeling. I do not see any ambiguity in the
language. The fair market value on the date of death is
one thing. The deduction of all valid claims is separate.
The two cannot be comingled as they are in your letter to
John Ware of December 29, 1980 as an ambiguity. I opposed
this change because of the windfall possibility.

2.

I see no objection to §733. 2123.

3.

The second district was wrong, but we have to ask the
legislature to correct their stupidity in the amendment to
§733. 702. I agree with it.

4.

It would be better to establish a general method of
service in Chapter 731 rather than have to refer to it as
the amendment to §733. 703 proposes. I propose a new
subsection to §73i.301. Subsection (5) should provide

Mr. William B. Wiley
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that any other papers, pleadings, or documents that have
to be served under the probate code can be served as
informal notice is served. There may be other statutes in
which the same problem exists and an umbrella will cover
all of them. This is an omission by the commission that
should be corrected. Summarizing, I approve the philosophy
but I think it should be more general.
In connection with the changes for the Marketable Record Title Act,
I have the following comments:
1.

I agree with both changes.

2.

I have taken the liberty of marking up the copy of the
bill you sent me to make grammatical corrections.

The mechanic 1 s lien changes are best answered by my letter to Larry
Leiby of January 23, 1981. Sections 2 and 4 have been considered
time and time again and been rejected. I hope Larry's committee
will not start those two fights again. One thing is certain. The
Construction Law Committee should be renamed the Subcontractors and
Materialman's Construction Law Subcommittee.
If I can be of any further help, please let me know.
Yours very truly,
0

:7��/4:rawick, Jr.
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